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A Comparison of the Pennsylvania Business
Corporation Law and the New Delaware
Corporation Law in Light of the 1968
Revision of the Pennsylvania Law*

WILLIAM E. ZEITER**

I. Introduction
A. Corporate Restrictions of the Pennsylvania Constitution
of 1874 and Their Elimination
B. Legislative Response to Easing of Constitutional Restrictions
C. History of 1968 Omnibus BCL Revision Bill

* The author expresses his gratitude to S. Samuel Arsht, Esq., of
the Delaware Bar, a member of the Delaware Corporation Law Revision
Committee and Chairman of its drafting subcommittee, and his partner,
Walter K. Stapleton, Esq., for their helpful suggestions in the preparation
of this Article. The author is, however, solely responsible for the presentation.
*, B.A. 1955, B.S.E.E. 1956, Lehigh University; J.D. 1959, New York
University. Mr. Zeiter is a member of the Pennsylvania Bar Association
Corporation Law Committee and acted as draftsman of the amendments
to the Pennsylvania corporation laws embodied in Act of Jan. 18, 1966, No.
519, [1965] Pa. Laws 1305; Act of Jan. 18, 1966, No. 520, [1965] Pa. Laws
1406; and Act of Jan. 18, 1966, No. 521, [1965] Pa. Laws 1443. With Paul
L. Rathblott, Esq., then Assistant Legal and Research Counsel to the Senate
Majority Caucus Chairman, Mr. Zeiter also drafted the amendments to the
Pennsylvania business corporation law embodied in Act of July 20, 1968,
No. 216, [1968] Pa. Laws -.
Mr. Zeiter is the author of the Foreward
to Purdon's Pennsylvania Statutes Annotated, Title 15, Corporations and
Unincorporated Associations (1967).

II. 1968 BCL Amendments
A. Formationof Corporations
1. Cumulative Voting and DirectorsGenerally
2. Share Structure
3. CorporateName
4. Rights of Non-shareholders
5. Increase of Authorized Shares of a Preferredor
Special Class
6. Statutory "Close Corporations"
B. Powers and Internal Management
1. CorporateMeeting by Conference Telephone
2. Ownership of Real Estate and Other Powers
3. CorporateBooks and Records-ShareholdersInspection
4. Indemnification of Directors, Officers and Other
Persons
5. Nominating Proceduresfor Directors
6. Committees of the Board
7. Multiple Officeholding
8. FiduciaryDuties of Directors and Officers
9. ShareholderAction in Writing
10. Management of Deadlock Corporations
11. Preemptive Rights
12. Restrictions on Transfer of Securities
C. Amendment of Articles
1. Elimination of Cumulative Voting
2. Changes in Pre-1933 Shares
3. Elimination of Accumulated Unpaid Preferred
Dividends
4. Term of Existence
5. Voting Rights
6. Change of Name
D. Mergers and Asset Sales
1. Considerationin Merger (Jerrold-Type Merger)
2. Approval of Merger by Board
3. Mergers Without ShareholderAction
4. Dissenter's Right to Judicial Valuation of and Payment for His Shares, the New "Statutory Market"
Concept
E. Inclusion of Additional Public Utilitiesand Codification
of Their Special Powers
1. Additional Public Utilities Included
2. Railroad Corporations
3. Codification of Condemnationand Street Entry
Powers of Public Utilities
F. Miscellaneous Changes
1. Uniformity of Application
2. Preemption by Regulatory Acts
3. Service of Processon Non-Qualified Foreign
Business Corporation
4. Minor and Technical Amendments
III. Comparison of the Major Features of the Pennsylvania and
Delaware Acts
A. Incorporation
1. General
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B.

C.

D.

E.

2. Cumulative Voting
3. Shareholder Action Without Meeting
4. Name
5. Rights of Nonshareholders
6. IncorporationMechanics
7. Certificateof Correction
CorporatePowers, Duties and Safeguards
1. General Powers and Ultra Vires
2. By-Laws
3. Registered Office and Agent
4. CorporateRecords and Reports
5. Insolvency and Bankruptcy
Close CorporationProvisions
1. Preemptive Rights
2. Cumulative Voting
3. Form of Notice of Restrictions
4. Proceedings to Prevent Loss of Close Corporation
Status
5. Agreements Relating to Management of Corporation
Directors and Officers
1. Directors Generally
2. Officers Generally
3. Executive Committee Action
4. Responsibilityof Directorsand Officers to the
Corporation
5. InterestedOfficers and Directors
6. Indemnification
Meetings and Shareholders'Rights and Liabilities
1. Meetings Generally
2. Quorum of and Action by Shareholders
3. Voting Rights of CertainTypes of Shareholders
4. Record Date and Closing of Transfer Books
5. Voting Lists
6. Voting Trusts
7. Conduct of Elections
8. Consent of Shareholdersin Lieu of Meeting
9. Security of Costs; Sequestration

F.

Shares and Structure
1. Considerationfor and Validity of Shares
2. Share Certificates and FractionalShares
3. Preemptive Rights
4. Rights and Options with Respect to Shares
5. Eliminationof Unexchange Securities
G. Financialand Accounting Matters
1. Capital Structure Generally
2. Acquisition of Own Shares
3. Dividends

IV.

H. Amendment of Articles
1. ShareholderInitiative and Requisite Vote
2. Appraisal Rights
3. Formalities
4. Restatement of Articles
I. Mergers and Asset Transactions
1. Mergers Without Shareholder Approval
2. Mechanical Details
3. Asset Sales and Purchases
4. Appraisal Rights of DissentingShareholders
Conclusion
A. FinancialMatters
B. Sequestrationof Shares

The Pennsylvania constitutional and statutory changes in
recent years have worked a significant transformation in the
corporate law of the Commonwealth. At the same time important and related developments have been occurring in the corporate law of the State of Delaware.
This Article will review the history and details of the recent
Pennsylvania developments and, in order to assist the corporate
practitioner who is in a position to elect between Delaware and
Pennsylvania as a state of corporate domicile, will compare the
more significant features of the resulting corporate law schemes
of the two states.'

I. INTRODUCTION
A. CorporateRestrictions of the PennsylvaniaConstitution of
1874 and Their Elimination.
The Pennsylvania Constitution of 1874 was the product of a
constitutional convention which had lost faith in the General Assembly as the guardian of the public interest and which was
determined to write into the Constitution of Pennsylvania its own
program for the limitation and regulation of corporate interests.
The prior Pennsylvania Constitution of 1838 had limited the
grant of banking charters 2 and had prohibited any law creating,
renewing or extending the charter of more than one corporation. 3
1. For a general discussion of the history and details of the revised
Delaware Corporation Law see Arsht & Stapleton, Delaware General Cor-

poration Law: 1969, 25 Bus. LAW. 287 (1969); Arsht & Stapleton, Delaware's New CorporationLaw, 23 Bus. LAW. 75 (1967); Canaby, Delaware's
New CorporationLaw, 39 PA. B. AssN. Q. 380 (1968).
2. PA. CONsT. art. I, § 25 (1838), as reenacted, art. 16, § 11 (1874),
repealed by Amend. of Nov. 8, 1966, required public advance notice of
intended application for a banking charter and limited the duration of a
banking charter to 20 years. PA. CONST. art. 1, § 25 (1838), as reenacted,
art. 16, § 10, 1st sent. (1874), revised and renumbered § 3 by Amend. of
Nov. 8, 1966, renumbered art. 10 by proclamation of July 7, 1967, required
the reservation of the power to alter, amend or revoke banking charters
by subsequent legislation.
3. PA. CoNsT. art. 1, § 25 (1938), as reenacted, art. 16, § 10, last sent.
(1874), repealed bV Amend. of Nov. 8, 1966.
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Amendments adopted in 1857 had reserved generally the power
to alter or amend corporate charters4 and had prohibited the
Commonwealth and its political subdivisions from investing in or
loaning their credit to corporations. 5 An amendment adopted in
1864 had prohibited the legislative grant of special charters in
cases where such charters might be granted by the courts under
general law.5 The Constitutional Convention of 1872-73 retained
the substance of these general restrictions and went on to write
into the Constitution of Pennsylvania a host of legislative-type
provisions for the regulation of corporations and their affairs.
The more significant of these provisions prohibited fiduciaries
from investing in the securities of private corporations,' required
cumulative voting for the election of directors,8 prohibited corportations from engaging in any business not expressly authorized
in their charters and from taking and holding real estate not
necessary and proper for their legitimate business,9 required the
consent of the persons holding the larger in value of the stock,
given after 60 days notice pursuant to law, for the increase in
authorized stock or maximum funded indebtedness, 10 and prohibited the issue of stocks and bonds except for money, labor
done, or money or property actually received.1 '
Constitutional amendments adopted in 195612 and 1966" eliminated all but the most general of the restrictions applicable to
business corporations, thus opening the way for a thorough-going
14
revision of the Pennsylvania Business Corporation Law.
4. PA. CONST. art. 1, § 26 (1838), as added by Amend. of Oct. 13,
1857, as reenacted, art. 16, § 10, 1st sent. (1874), revised and renumbered
§ 3 by Amend. of Nov. 8, 1966, renumbered art. 10, by proclamation of
July 7, 1967.
5. PA. CONST. art. 11, §§ 5-7 (1838), as added by Amend. of Oct. 13,
1857, as reenacted, art. 9, §§ 6, 7 (1874), revised by Amend. of April 23, 1968,
renumbered art. 8, § 8 and art. 9, § 9, by proclamations of July 7, 1967 and
May 22, 1968 and Amend. of April 23, 1968.
6. PA. CONST. art. 11, § 9 (1838), as amended by Amend. of Oct. 11,
1864, as reenacted, art. 3, § 7 (1874), revised by Amend. of May 16, 1967,
renumbered art. 3, § 32 by proclamation of July 7, 1967.
7. PA. CoNsT. art. 3, § 22 (1874), repealed in substance by Amend.
of Nov. 7, 1933, repealed absolutely by Amend. of May 16, 1967.
8. PA. CONST. art. 16, § 4 (1874), repealed by Amend. of Nov. 8, 1966.
9. PA. CoNsT. art. 16, § 6 (1874), repealed by Amend. of Nov. 8, 1966.
10. PA. CoNsT. art. 16, § 7 (1874), repealed in substance by Amend.
of Nov. 6, 1956, repealedabsolutely by Amend. of Nov. 8, 1966.
11. PA. CONST. art. 16, § 7 (1874), repealed by Amend. of Nov. 8, 1966.
12. PA. CoNsT. amend. of Nov. 6, 1956.
13. PA. CONST. amend, of Nov. 8, 1966.
14. Act of May 5, 1933, No. 106, [1933] Pa. Laws 364, as amended,
PA. STAT. ANN. tit. 15, §§ 1001 et seq. (1967) [hereinafter also referred to

as BCL].

B. Legislative Response to Easing of ConstitutionalRestrictions
For several reasons the revision of the BCL was effected piecemeal over a number of years, beginning about 194915 and concluding in 1968.16
First, the revision was not a product of a governmental commission such as either the Delaware Corporation Law Revision
Committee, 1 which produced the revised General Corporation Law
of Delaware 8 or the Pennsylvania Banking Law Commission,9
which produced the Banking Code of 1965.20 Rather, the revision
was the product of the continuing review of the corporate statutes
conducted by the Pennsylvania Bar Association through its cor21
poration law committee.
Second, the revision could proceed only as fast as the climate
of opinion, as evidenced by the provisions of the Constitution of
Pennsylvania and the attitude of the General Assembly, would permit. For example, in 1957, following the Constitutional Amendment of November 6, 1956, it was possible to eliminate completely the very undesirable requirement for shareholder approval
of increases in corporate funded debt and to reduce from 60 to 10
days the minimum advance notice required for a meeting of shareholders to act upon a merger, consolidation or amendment of
articles involving an increase in the authorized capital of the corporation.22 However, not until 1968, following the Constitutional
Amendment of November 8, 1966,23 was it possible to make cumulative voting for election of directors optional in most BCL cor24

porations.

Similarly, in 1963 the BCL was made automatically applicable
to all incorporated intrastate common carriers by motor vehicle, 25
in lieu of the Corporation Act of 187426 under which they had been
theretofore incorporated. As to all other public utility corpora15. See Act of May 23, 1949, No. 532, [1949] Pa. Laws 1773.
16. See Act of Dec. 2, 1968, No. 361, [1968] Pa. Laws -;
Act of July
20, 1968, No. 216, [1968] Pa. Laws -.

17.

Authorized by Act of Dec. 31, 1963, ch. 218, Del. Laws of 1963.

18.

DEL. CODE ANN. tit. 8, §§ 101 et seq. (Supp. Pamph. 1968).

19. Created by appointment of the Governor of Pennsylvania in February 1964 to recommend revision of the Banking Code of 1933 and the
Department of Banking Code of 1933, PA.

STAT. ANN. tit. 71, §§ 733-1 et
seq. (1962).
20. PA. STAT. ANN. tit. 7, §§ 101 et seq. (1967).
21. Hereinafter also referred to as PBA Corporation Law Committee.
22. Act of July 11, 1957, No. 370, § 1, [1957] Pa. Laws 711, repealing
Act of May 5, 1933, No. 106, § 309, [1933] Pa. Laws 364, as amended by
Act of Aug. 19, 1953, No. 308, § 3, [1953] Pa. Laws 1119, and amending
Act of May 5, 1933, No. 106, §§ 803, 902B [1933] Pa. Laws 364.
23. PA. CONST. art. 16, § 4 (1874), repealed by Amend. of Nov. 8, 1966.
24. Act of July 20, 1968, No. 216, [1968] Pa. Laws -,
amending BCL
§§ 204A(9), 505, 810, PA. STAT. ANN. tit. 15, §§ 1204A(9), 1505, 1810 (1967),
as amended, (Supp. 1969).
25. See Act of Aug. 27, 1963, No. 536, [1963] Pa. Laws 1381.
26. PA. STAT. ANN. tit. 15, §§ 3011 et seq. (1967).
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tions"7 the BCL was made optional only. 28 By 1968, however, it
was possible to extend the automatic applicability of the BCL to a
number of other public utility corporations 29 and to extend the
option to accept the BCL to railroads 0
C. History of 1968 Omnibus BCL Revision Bill
The Constitutional Amendment of November 8, 1966 had swept
the Constitution of Pennsylvania virtually clean of corporate restrictions and had strengthened the General Assembly's power
over existing corporations. 1 Accordingly, the PBA Corporation
2
Law Committee prepared and reported implementing legislation.
8
With certain exceptions the report was approved by the PBA
House of Delegates, and on May 23, 1967 the Corporation Law
Committee's bill was introduced as Senate Bill 673.34 On July 3,
1967, during the legislative consideration of S.B. 673, the revised
Delaware General Corporation Law 5 became effective. As a result, the Chairman of the Senate Corporations Committee directed the Senate staff to identify and incorporate into the bill
those provisions of the new GCL "which are not found in the ...
BCL . . . and which [are] .

.

. important and desirable." 36

The

Senate staff, with technical assistance provided by the PBA Cor7
poration Law Committee, prepared a package of amendments
27. With the exception of railroads which had successfully resisted
the creation of even an optional right to accept and become subject to the
BCL.
28. The details of the public utility corporation election have been
discussed elsewhere. See Zeiter, An Invitation to Public Utilities-The
Amended Pennsylvania Business Corporation and Public Utility Laws, 113
U. PA. L. REv. 187 (1964).
29. See text accompanying notes 237-245 infra.
30. Act of July 20, 1968, No. 216, [1968] Pa. Laws -,
amending BCL
§ 4B(2), PA. STAT. ANN. tit. 15, § 1004B(2) (1967), as amended, (Supp. 1969).
31. See text accompanying notes 321-342 infra.
32. See REPORT OF THE SECTION ON CORPORATION, BANKING AND Busn-Ess
LAW, 38 PA. B. ASS'N. Q. 201, 202-215 (1967) [hereinafter also referred to
as P.BA Report].
33. Action was deferred on recommendations relating to elimination
of mandatory cumulative voting for directors and elimination of judicial
valuation and payment for shares of shareholders who dissent from certain corporate action.
34. S.B. 673, Printer's No. 711, 1967 Session.
35. DEL. CODE ANN. tit. 8, §§ 101 et seq. (Supp. Pamph. 1968).
36. Memorandum from Paul L. Rathblott, Esq., Assistant Legal and
Research Counsel to the Senate Majority Caucus Chairman, to Hon. John
H. Ware, III, Chairman, Corporations Committee, July 31, 1967 at 1.
37. These amendments have been subsequently referred to as the

which on August 14, 1967 were incorporated into S.B. 673 by
amendment from the floor 8 Subsequently it was determined to
introduce a "clean bill" with broadened sponsorship, which resulted in the introduction on September 18, 1967 of S.B. 1169,89
40
the Omnibus BCL revision bill which ultimately was enacted.
The program was completed late in 1968 by the enactment of S.B.
1779,41 which made certain corrections and added other amendments to the BCL.
II.

1968 BCL AMENDmENf

Under the principal headings of part II are set forth discussions of the changes in the BCL effected by Act Numbers 216 and
361 of 1968, with references, where applicable to the GCL provisions
42
from which the BCL provisions were derived.
A.

Formationof Corporations
1. Cumulative Voting and DirectorsGenerally

Formerly cumulative voting was mandatory in the election of
directors; under Act No.' 216 the rule continues in general, but may
be eliminated in all but statutory "close corporations" by the insertion of a contrary provision in the articles. 43 Under the prior
practice it was possible to name a person as director in the articles
without his knowledge or consent; 44 the amended BCL terminates
this abuse by making the naming of directors in the articles
optional45 and by providing that the naming of directors in articles
"Delaware Amendments."
38. The resulting bill was S.B. 673, Printer's No. 1243, 1967 Session.
39. S.B. 1169, Printer's No. 2253, 1967 Session.
40. Act of July 20, 1968, No. 216 [1968] Pa. Laws , effective Aug.
19, 1968 [hereinafter also referred to as Act No. 216].
41. Act of Dec. 2, 1968, No. 361, [1968] Pa. Laws , [hereinafter also
referred to as Act No. 361].
42. For a more detailed comparison see UNITED STATES CORPORATION
COMPANY, CORPORATION MANUAL, Del. and Pa. sections (1968).
43. BCL §§ 204A(9), 505A, PA. STAT. ANN. tit. 15, §§ 1204A(9), 1505A
(Supp. 1969). A transitional provision, BCL 505B, PA. STAT. ANN. tit. 15,
§ 1505B (Supp. 1969), was added to make clear that railroads, street
railway, natural gas and other public utility corporations which do not
have mandatory cumulative voting under the corporate statutes which
govern them (cf. PA. STAT. ANN. tit. 15, § 3105 (1967) (relating to cumulative voting for Corporation Act of 1874 corporations) ) do not automatically
acquire mandatory cumulative merely by becoming subject to the BCL.
The statement in the articles eliminating mandatory cumulative voting
usually reads: "The shareholders of the corporation shall not have the
right to cumulate their votes for the election of directors of the corporation."
44. This technique was used on occasion to link unfairly the name of
public figures with politically damaging lines of business.
45. BCL, §§ 204A(10) (i), 210, 402(2), PA. STAT. A N. tit. 15, §§ 1204A
(10) (i), 1210, 1402(2) (Supp. 1969).

PennsylvaniaBusiness CorporationLaws
DICKINSON LAW REVIEW

constitutes an affirmation by the incorporators that the directors
so named have consented in writing to serve as such.46 If no directors are named in the articles, a meeting of the incorporators,
or more typically, the execution of a written consent by the sole
attorney-incorporator, is necessary for the purpose of electing the
initial directors and adopting by-laws. 47 Formerly the absolute
minimum number of directors was three; under the amendments if
the corporation has only one or two shareholders, both beneficially
and of record, the minimum number of directors is one or two,
48
respectively.
2. Share Structure
Formerly it was necessary to set forth the full text of preferred
or special stock provisions or the detailed provision of a series of
stock in the original articles. Various series of the same class of
stock could not vary as to voting rights or any provisions other
than the five49 specified in the statute.5 0 It is no longer necessary
to set forth the details of the share structure in the articles. Instead it is sufficient merely to identify the classes, to specify their
respective par values or the absence thereof, and to confer authority upon the board of directors to fix by resolution the terms of a
class or series. 5' When the board exercises such authority, the
46. BCL § 204B, PA. STAT. ANN. tit. 15, § 1204B (Supp. 1969).
47. BCL § 210, PA. STAT. ANN. tit. 15, § 1210 (Supp. 1969).
48. BCL §§ 401, 402, PA. STAT. ANN. tit. 15, §§ 1401, 1402 (Supp.
1969) (derived substantially verbatim from the then current text of GCL
§ 141(b), DEL. CODE ANN. tit. 8, § 141 (Supp. Pamph. 1968) ). It should
be noted that any class of shareholders, including a nonvoting shareholder,
results in an increase in the minimum size of the board of directors.
49. The five exceptions were dividend rate, redemption price, liquidation price, sinking fund provisions and conversion provisions.
50. BCL §§ 602A, 602B, PA. STAT. ANN. tit. 15, §§ 1602A, 1602B
(1967) (1959 version), as amended, (Supp. 1969).
51. BCL §§ 204A(5)-(7), PA. STAT. ANN. tit. 15, §§ 1204A(5)-(7)
(Supp. 1969) (derived substantially from GCL § 102(a) (4), DEL. CODE
ANN. tit. 8, § 102(a) (4) (Supp. Pamph. 1968) ). A typical provision of the
articles conferring such authority reads:
FIFTH. The aggregate number of shares which the corporation
shall have authority to issue is 2,000 shares, divided into 500
shares of Class A Common Stock, par value $1.00 per share, 500
shares of Class B Common Stock, par value $1.00 per share, 500
shares of Series Preference Stock, without par value, and 500 shares
of Series Preferred Stock, without par value. The board of directors shall have the full authority permitted by law to fix by
resolution full, limited, multiple or fractional, or no voting rights,
and such designations, preferences, qualifications, privileges, limitations, restrictions, options, conversion rights, and other special
or relative rights of any class or any series of any class that may
be desired.

terms set by the resolution of the board become a part of the
52
articles upon filing with the Department of State.
The resulting transmutation of the board resolution into a part
of the articles is a practical recognition of the fact that a request
to the Department of State for the articles of a corporation will
produce not only the original articles, or the last restated articles,
and all subsequent formal amendments, but also all statements relating to shares filed under BCL sections 602 and 709. 5 3

Thus, if

articles of incorporation containing a resolution54 establishing and
designating a series are restated under BCL article VIII,5 5 the
language of the articles carried forward from the original resolution is still "such resolution" for the purposes of BCL section 602B. 56
As a result a later filed resolution of the board may, unless otherwise provided in the initial resolution, redesignate to another series any non-outstanding shares designated by the pre-restate57
ment resolution.
Formerly redemption of redeemable shares could be only pro
rata or by lot or by such other equitable method as the board might
select.58 Under Act No. 216 any type of redemption arrangement
52.

BCL §§ 2(1), 602A,

PA. STAT. ANN.

tit. 15, §§ 1002(1), 1602A

(Supp. 1969) (derived from GCL § 151(g), DEL. CODE ANN. tit. 8, § 151

(g) (Supp. Pamph. 1968) ).
53. PA. STAT. ANN. tit. 15, §§ 1602, 1709 (1967), as amended, (Supp.
1969).
54. The resolution is actually a "statement" setting forth the resolution.
55. PA. STAT. ANN. tit. 15, §§ 1801 et seq. (1967), as amended, (Supp.
1969).
56. PA. STAT. ANN. tit. 15, § 1602 (Supp. 1969).
57. Nevertheless, careful practitioners sometimes add a clause substantially as follows to restated articles which restate class or series language originally filed as a statement respecting shares under BCL § 602,
PA. STAT. ANN. tit. 15, § 160B (Supp. 1969):
Unless otherwise provided in any resolution hereafter adopted by
the Board of Directors pursuant to [this provision of the articles]
and filed in the manner provided by law, the number of shares of
any series of the Series Preferred Stock established and designated
in [this restatement], or in any resolution hereafter adopted by the
Board of Directors pursuant to [this provision of the articles] and
filed in the manner provided by law, may be increased (within the
then total authorized amount of Series Preferred Stock of all
series) or decreased (but not below the number of shares thereof
then 6utstanding) by a statement filed pursuant to law setting
forth a resolution adopted by the Board of Directors increasing
or decreasing the authorized number of shares of such series. In
like manner, unless otherwise provided in [this provision of the
articles] or in any such resolution, the Board of Directors may
from time to time, within the then total authorized amount of
Series Preferred Stock of all series, establish and designate any
reacquired or unissued shares of Series Preferred Stock (whether
or not theretofore established and designated as a part of any
existing series) as shares of Series Preferred Stock of one or more
existing or additional series and fix and determine the relative
rights and preferences thereof.
58. BCL § 601, PA. STAT. ANN. tit. 15, § 1601 (1967) (1963 version),
as amended, PA. STAT. ANN. tit. 15, § 1601 (Supp. 1969).
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may be utilized if such arrangement is set forth in the articles. 59
3.

CorporateName

A recitation of a public utility purpose was formerly required
in order to obtain any corporate name which implied that the corporation was a public utility, and although the corporate name
contained one of the words "association," "fund,". "limited," "Ltd."
or "syndicate", the inclusion of one of the words "company,"
"corporation" or "incorporated" or their abbreviation was required. 0 Under the amendments the latter requirement is eliminated and the recitation of a public utility corporate purpose is
now required only when the corporate name implies that the corporation is an electric or gas company.61
4. Rights of Non-shareholders
Formerly the power to vote and the right of inspection of
books and records could be conferred by the articles only on
holders of debt obligations of the corporation. 2 Act No. 216 broadened that provision to permit the articles to vest any or all shareholder rights in the registered ' holders of debt securities or in the
Commonwealth or any political subdivision thereof or any other
entity prohibited by law from becoming a shareholder of a "public
59. BCL § 701A, PA. STAT. ANN. tit. 15, § 1701A (Supp. 1969); see
also GCL §§ 151(b), 243(a), DEL. CODE ANN. tit. 8, §§ 151(b), 243(a)
(Supp. Pamph. 1968).
The language of BCL § 701A states that the former rule obtains "Unless otherwise provided in the articles . . ." Quaere whether this form of

language, which is utilized repeatedly throughout the BCL, would authorize a provision in the articles simply negating the general rule, e.g.,
a provision stating:
Any shares of the Corporation subject to redemption shall be selected for redemption by the board of directors as such board in its
absolute discretion may determine, including without limiting the
generality of the foregoing, the selection of shares to be redeemed by means of the specification of the holders of record
whose shares shall be redeemed by the Corporation.
The power probably cannot be used by the board as a tool to "freeze out"
an undesired minority. On the other hand, it is common practice for a
buy-sell agreement to obligate the corporation to redeem shares held by
the estate of a deceased shareholder in a closely held corporation, and at
least as applied in such circumstances the clause quoted above would
seem entirely proper.
60. PA. STAT. ANN. tit. 15, § 1202A (1967) (1966 version), as amended,
(Supp. 1969).
61. BCL § 202A, PA. STAT. ANN. tit. 15, § 1202A (Supp. 1969).
62. Act of May 5, 1933, No. 106, § 317, [1933] Pa. Laws 364, repealed,
Act of July 20, 1968, No. 216, § 16 [1968] Pa. Laws -.
63. Thereby eliminating any possibility of conferring rights on the
holders of bearer securities.

utility corporation. ' 6 4 In fact, the Commonwealth and its political
subdivisions are prohibited from becoming shareholders or security
holders of any other type in private corporations.65 However, the
necessity for some statutory provision in the area arose from the
simultaneous repeal of the act of assembly authorizing the municipal selection of directors for street railway corporations. " The
reference to "public utility corporations", while perhaps somewhat
inept for the purpose, is intended to limit the provision to governmental participation in business corporations which are public
67
utility corporations.

5.

Increase of Authorized Shares of a Preferredor Special
Class

Under Pennsylvania law a substantial tax, $2.00 per $1,000 of
authorized par value,68 is incurred upon the increase of authorized
capital stock. Accordingly, it is desirable to defer the payment of
the tax as long as possible, which is accomplished by deferring the
amendment of the articles increasing the authorized capital until
immediately prior to the issue and sale of the additional shares.
Formerly, the BCL required a class vote upon the increase in the
authorized number of shares of any class, regardless of the voting
rights set forth in the articles. 69 However, under Act No. 216 the
authorized number of shares of a class may be increased without
64. BCL §§ 309.1, 403, PA. STAT. ANN. tit. 15, §§ 1309.1, 1403 (Supp.
1969). The transfer of the right of debt security holder provision from Act
of May 5, 1933, No. 106, § 317 [1933] Pa. Laws 364 to BCL 309.1 was a quirk
of the legislative process. S.B. 673 in its early versions contemplated that
new sections would be added to the BCL in the voids afforded by the
earlier repeal of whole sections. Thus, e.g., Act of May 5, 1933, No. 106,
§ 409 [1933] Pa. Laws 364, which provided that women may be directors
and officers of corporations, was repealed as obsolete and a new § 409, relating to interested directors (now BCL § 409.1, PA. STAT. ANN. tit. 15,
§ 409.1 (Supp. 1969) ) was inserted in its place. Similarly, a new § 309
designed to apply in general terms the provisions of the Act of April 15,
1907, No. 66 [1907] Pa. Laws 80 (repealed 1968) which, inter alia, authorized municipalities to be granted the right to elect directors of street railway corporations, was inserted in place of the former § 309, relating to
procedure for the increase of indebtedness. The former § 309 had been
repealed by Act of July 11, 1957, No. 370, § 1 [1957] Pa. Laws 717. See
text accompanying note 22 supra. It was then decided to merge the substance of Act of May 5, 1933, No. 106, § 317 [1933] Pa. Laws 364 with the
proposed § 309, resulting in the repeal of § 317. With the introduction of
S.B. 1169 the policy was adopted of not duplicating prior BCL section
numbers, and proposed § 309 became BCL § 309.1, PA. STAT. ANN. tit. 15,
§ 1309.1 (Supp. 1969).
65. See text accompanying note 5 supra.
66. See note 64 supra.
67. Defined in BCL § 2(14), PA. STAT. ANN. tit. 15, § 1002(14) (Supp.
1969), to mean any domestic or foreign business corporation which is subject to regulation as a public utility by the Pennsylvania Public Utility
Commission or an officer or agency of the United States.
68. PA. STAT. ANN. tit. 72, §§ 1827.2 et seq. (1949).
69. PA. STAT. ANN. tit. 15, § 1804 (1967) (1963 version), as amended,
BCL § 804, PA. STAT. ANN. tit. 15, § 1804 (Supp. 1969).
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a class vote of such class if articles filed after January 1, 1969 so
provide. 0 Thus, for example, the articles could provide for an
authorized class of 100,000 shares of preferred stock, with a provision that the articles could be amended at any time without
the consent of the preferred stock, as a class, to increase the authorized amount of preferred stock to 200,000 shares. If the common
stock is the only voting class under the articles, the amendment of
articles could then be authorized by a simple majority vote of the
common stock. However, if the preferred stock or some other class
of preferred or special stock has voting rights under the articles,
it is not clear whether the common stock is entitled to a class vote
7
on the question. 1
6.

Statutory "Close Corporations"

Formerly the BCL made no specific reference to the concept of
a closely held corporation. Act No. 216 adds a new chapter to
BCL article 11172 relating to "close corporations." However, these
provisions are optional, and do not affect the prior law applicable
to those closely held corporations which do not elect to become
'7 3
statutory "close corporations.
70. BCL § 804(3), PA. STAT. ANN. tit. 15, § 1804(3) (Supp. 1969)
(derived from GCL § 242(d)(2), DEL. CODE ANN. tit. 8, § 242(d)(2)
(Supp. Pamph. 1968) ). The provision may be in original articles filed
after January 1, 1969, or in an amendment which created such class filed
after January 1, 1969, or in any amendment to the articles which was
adopted by a class vote of such class. It is not clear whether (1) the latter
amendment may be adopted only after January 1, 1969, or whether (2) it
might be adopted at any time on or after August 19, 1968 (the effective
date of Act No. 216), or even whether (3) Act No. 216 operates to validate
such an amendment if it were adopted by a class vote prior to August 19,
1968. In view of the language of BCL § 5D(1), PA. STAT. ANN. tit. 15,
§ 1005D(1)(Supp. 1969) (amendments to the BCL shall ordinarily take
effect prospectively) interpretation (2) is probably correct.
71. BCL § 804(6), PA. STAT. ANN. tit. 15, § 1804(6) (Supp. 1969),
grants a class vote to any class upon an amendment of articles which
would "increase the number of authorized shares of any class senior or
superior in any respect to the shares of" such class. The last sentence of
§ 804, which provides that:
the number of authorized shares of any class or classes of shares
may be increased solely by the affirmative vote of shareholders
entitled to cast at least a majority of the votes which all voting
shareholders are entitled to cast thereon,
is introduced by the reference "Nothwithstanding clause (3) of this section. . ." without any reference to the above-quoted clause (6).
72. BCL §§ 371-386, PA. STAT. ANN. tit. 15, §§ 1371-1386 (Supp. 1969).
73. The article III sections of BCL, PA. STAT. ANN. tit. 15, §§ 13711386 (Supp. 1969), are derived substantially verbatim (except as indicated
in the text) from GCL §§ 341 et seq., DEL. ConE ANN. tit. 8, §§ 341 et
seq. (Supp. Pamph. 1968), as follows:

A corporation may elect to become a statutory close corporation if its articles require it to have 30 or fewer shareholders74 and
if by the terms of its articles its shares are to be subject to issue 5
and transfer 6 restrictions. A number of consequences flow from
this status.
The articles may set forth the qualifications of shareholders
(1) by specifying classes of persons who shall be entitled to be
shareholders of record of any class, (2) by specifying classes of
persons who shall not be entitled to be holders, not necessarily
"of record", of shares of any class, or (3) by specifying both. 7
Transfers of shares in violation of restrictions noted conspicuously on the share certificates may be disregarded by the cor78
poration.
The court of common pleas of the county of the registered
office of the corporation has plenary authority to issue all orders
necessary to preserve or restore the statutory close corporation
79
status of the corporation.
GCL
BCL
GCL
BCL
341,356
378C
New
371
342
379
New
372
380
349
373
343
374
344
381
350
375
345
382
351
376
346
383
352
384
353
377
347
385
354
378A
348(a)
355
378B
348(b)
386
74. The total excludes treasury shares and counts shares held in joint
or common tenancy or by the entireties as held by a single shareholder
of record. BCL §§ 372A(l), 372C, PA. STAT. ANN. tit. 15, §§ 1372A(1),
1372C (Supp. 1969).
75. The corporation may make no offering of any shares of any class
which would constitute a "public offering" within the meaning of the
Securities Act of 1933, 15 U.S.C. §§ 77a et seq. (1964). BCL § 372A(3),
PA. STAT. ANN. tit. 15, § 1372A(3) (Supp. 1969).
76. BCL § 372A(2), PA. STAT. ANN. tit. 15, § 1372A(2) (Supp.
1969), requires that the articles "shall provide that: ... (2) [a]ll of the
issued shares of all classes shall be subject to one or more of the restrictions
on transfer permitted by section 613.1 of this act." Since transfer restrictions may be detailed in a shareholders' agreement, rather than in the articles, it is sufficient if the articles, in lieu of setting forth the details of the
transfer restrictions, merely state: "All of the issued shares of all classes
of the corporation shall be subject to one or more of the restrictions on
transfer permitted by section 613.1 of the Business Corporation Law."
77. BCL § 372B, PA. STAT. ANN. tit. 15, § 1372B (Supp. 1969). A
typical provision of this type would read:
Only a person who has filed with the Corporation and the United
States Internal Revenue Service or its successor in office a timely
consent to the election of the Corporation under Subchapter S of
the Internal Revenue Code of 1954, as amended, to be treated as
a small business corporation for income tax purposes may be a
shareholder of the Corporation. A person (other than an estate)
who is not an individual or who is a nonresident alien, in either
case within the meaning of the Internal Revenue Code of 1954,
as amended, shall not be entitled to be a holder of record of shares
of the Corporation.
78. BCL § 377, PA. STAT. ANN. tit. 15, § 1377 (Supp. 1969).
79. BCL § 378, PA. STAT. ANN. tit. 15, § 1378 (Supp. 1969).
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If a transfer restriction proves to be invalid, the close corporation has the option to reacquire the restricted security at the fair
value thereof as determined by the court of common pleas of the
county of the registered office of the corporation. 0
Cumulative voting for election of directors is mandatory.81
Holders of voting shares have broad preemptive rights, including rights in shares issued for property or services, unless the
8 2
articles provided otherwise.
The articles may vest the management of the corporation in
the shareholders to the same extent as if the corporation were a
partnership, in which case no directors need to be elected, and may
give any one or more shareholders the option to cause the corporation to be dissolved. Agreements among shareholders limiting
the discretion of the board of directors are valid; but, to the extent
that management of the corporation is transferred to the shareholders, the shareholders are subject to the liabilities of directors 83
In the case of certain disputes the court of common pleas of
the county of the registered office of the corporation has jurisdiction to appoint a tie-breaking director, or to appoint a custodian to
4
supplant completely the board.
B.

Powers and Internal Management
1. CorporateMeetings by Conference Telephone

One of the innovations of Act No. 216 which doubtless will be
widely copied is the amendment which states that if the by-laws so
provide one or more directors or shareholders may participate in a
meeting of the board, of a committee of the board, or of the shareholders by means of conference telephone or similar communication equipment by means of which all persons participating in the
meeting can hear each other.85
80. BCL § 380, PA. STAT. ANN. tit. 15, § 1380 (Supp. 1969).
81. BCL § 505A, PA. STAT. ANN. tit. 15, § 1505A (Supp. 1969).
82. BCL § 379, PA. STAT. ANN. tit. 15, § 1379 (Supp. 1969).
83. BCL §§ 381, 382, 385, 386, PA. STAT. ANN. tit. 15, §§ 1381, 1382,
1385, 1386 (Supp. 1969). See text accompanying note 397, infra, as to
power of less than all of the shareholders of a statutory close corporation
to transfer effective control from the board of directors to a majority
shareholder group by agreement under BCL § 381.
84. BCL §§ 383, 384, PA. STAT. ANN. tit. 15, §§ 1383, 1384 (Supp.
1969).
85. BCL § 8E, PA. STAT. ANN. tit. 15, § 1008E (Supp. 1969). It is
probably desirable to have the by-laws of the corporation also state that

participation in a meeting pursuant to the provision constitutes pres-

2. Ownership of Real Estate and Other Powers
Under the Constitution of 1874 corporations were prohibited

from engaging in any business not expressly authorized in their
charters and from taking and holding real estate not necessary

and proper for their legitimate business.8 6 The November 8, 1966
repeal of these provisions was anticipated in part by the January
18, 1966 amendment to the BCL which provided that the stated purposes of a BCL corporation "may consist of or include a statement
that the corporation shall have unlimited power to engage in and
do any lawful act concerning any or all lawful business for which
corporations may be incorporated under this act. .. ."87 Act No.
216 completed the implementation of the November 8, 1966 constitutional repeal by (1) eliminating all references to specific corporate
purposes from the statutory powers to acquire and hold property,
to guarantee or become surety, and to borrow and lend money, 8
and (2) amending or repealing the provisions of the BCL which
limited the powers to hold real estates " or granted special powers
ence in person at such meeting. Thus, for example, making clear that
such participation constitutes a waiver of notice under BCL § 8C, PA.
STAT. ANN. tit. 15, § 1008C (1967); cf. GCL § 141(i), added by House Bill
No. 270, approved June 23, 1969.
86. See text accompanying note 9 supra.
87. PA. STAT. ANN. tit. 15, § 1204(3) (1967) (1966 version), as
amended, BCL § 204A(3), tit. 15, § 1204A(3) (Supp. 1969). However, it
is not desirable to employ a stated purpose clause which simply tracks the
statutory language. For example, the stated purpose clause of the articles
of a Pennsylvania corporation is sometimes required to be certified to a
foreign jurisdiction in connection with qualification to do business in
such jurisdiction, and a brief (but very broad) statement of purposes in
conventional language is very helpful in circumstances where the foreign
official may be unwilling to go behind the language of the articles to the
applicable Pennsylvania law. Furthermore, the so-called "manufacturing"
exemption under the Pennsylvania capital stock tax is available only to
corporations "organized for manufacturing, processing, or research or development purposes .... " PA. STAT. ANN. tit. 72, § 1871 (1949), and the
express statement of such purposes in the articles avoids the risk of the
need for litigation to establish the corporate purposes aspect of the qualifications for the exemption. Thus a suitable stated purpose clause would
read:
THIRD. The purpose or purposes for which the corporation is
incorporated under the Business Corporation Law of the Commonwealth of Pennsylvania are to engage in, and to do any lawful act
concerning, any or all lawful business for which corporations may
be incorporated under said Business Corporation Law, including,
but not limited to, manufacturing, processing, owning, using and
dealing in personal property of every class and description, engaging in research and development, furnishing services, and acquiring, owning, using and disposing of real property of any nature whatsoever.
88. BCL §§ 302(4), (6), (8)-(9), PA. STAT. ANN. tit. 15, §§ 302(4),
(6), (8)-(9) (Supp. 1969). Of course, general principles of corporation
law, such as the fiduciary duties of the directors of the corporation, limit
the power of the corporation; for example, to undertake guarantees which
are beyond the scope of the business of the corporation.
89. PA. STAT. ANN. tit. 15, § 1302(4) (1967), as amended, (Supp.
1969); Act of May 5, 1933, No. 106, § 302(4.1), [1933] Pa. Laws 364, as
amended by Act of July 11, 1957, No. 370, [.1957] Pa. Laws 711 (repealed
1968).
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to hold real estate.90 At the same time the language of the provisions amended was revised in certain respects. 91
3.

Corporate Books and Records-ShareholdersInspection

Formerly it was necessary for the transfer agent or registrar
of the corporation to be located within Pennsylvania and for the
share register to be kept in alphabetical order and to show the
number and date of certificates issued for shares and the number
and date of cancellation of every certificate surrendered for cancellation. 92 Act No. 216 repealed these requirements" and authorized the corporation to keep the books and records of the corporation at its principal place of business, whether within or without
Pennsylvania, thereby repealing the often violated requirement
that the books and records be kept at the registered office of the
corporation. 94 In its place, Act No. 216 substituted a far more
realistic provision authorizing the court of common pleas of the
county of the registered office of the corporation to require the
production of such books and records within Pennsylvania in appropriate casesY5
90. Act of May 5, 1933, No. 106, § 310, [1933] Pa. Laws 364 (relating to
authority to acquire real property at tax or judicial sale), as amended by
Act of July 2, 1957, No. 595, [1937] Pa. Laws 2828 (repealed 1968); PA.
STAT. ANN. tit. 15, § 2012 (1967), as amended by elimination of reference to
acquisition of real property at tax or judicial sale (Supp. 1969).
91. BCL § 302, PA. STAT. ANN. tit. 15, § 1302 (1967) was amended to
permit the articles to recite at length the powers set forth in § 302, since
certain non-Pennsylvania jurisdictions may require such a recitation as a
prerequisite to qualification as a foreign corporation, and to state that unless otherwise provided in the BCL or in the articles or the by-laws, the
powers conferred, not only in § 302, but also "elsewhere in this act" shall
be exercised by the board of directors, e.g., the condemnation powers conferred by BCL § 322, PA. STAT. ANN. tit. 15, § 1322 (Supp. 1969). BCL
§ 302, PA. STAT. ANN. tit. 15, § 1302 (Supp. 1969). BCL § 1012, PA. STAT.
ANN. tit. 15, § 2012 (1967) was amended to eliminate a reference to the
power to hold real estate of a corporation "authorized to transact business
in this Commonwealth," since a qualified foreign business corporation is
authorized to hold real estate under the general terms of BCL § 1010
PA. STAT. ANN. tit. 15, § 2010 (1967) (relating to powers of qualified foreign corporations).
BCL § 1012, PA. STAT. ANN. tit. 15, § 2012 (Supp.
1969).
92. Act of May 5, 1933, No. 106, § 308, [1933] Pa. Laws 364.
93. However BCL § 510, PA. STAT. ANN. tit. 15, § 1510 (1967), continues to require the preparation, in connection with meetings of shareholders, of a special alphabetical list of shareholders with the address of
and number of shares held by each.
94. Act of May 5, 1933, No. 106, § 308, [1933] Pa. Laws 364.
95. BCL § 308A, 308C, PA. STAT. ANN. tit. 15, § 1308A, 1308C (Supp.
1969).

Formerly, under the case law,, the corporation was said to have
the burden of proving an improper purpose in all inspection
cases 16 However, in view of the fact that the shareholder was
required to be the moving party, and to utilize the formal and
restrictive remedy of an action in mandamus, the practical burden
on the shareholder was very great. Under the amendment the
method of enforcement is changed from the uncertain common
law mandamus proceeding to a broadened and simplified statutory application for an order to compel inspection over which
the appropriate court of common pleas enjoys an "exclusive jurisdiction. ' 97

:.

In light of the strengthened nature of the enforcement proceeding, the BCL now makes a distinction, foreshadowed in the
cases, 98 between a request by a shareholder to inspect or obtain

a shareholder list, where the -burden is now by statute on the
corporation to prove an improper purpose, and a request to inspect
or obtain any other corporate records, where the burden of proof
is now by statute on the shareholder to prove a proper purpose. 9
The shareholders' right of inspection now expressly includes a
right to "copy" documents.1 0
.
4.

Indemnification of Directors,Officers and Other Persons

A BCL corporation may indemnify a director, officer, employee or agent against legal fees and expenses, settlement costs,
fines and judgments in third party actions, e.g., anti-trust cases. 101
Indemnification may also be against legal fees and expenses, not
including settlement payments, in derivative actions if the director,
officer, employee or agent acted in good faith and in a manner he
reasonably believed to be in, or not opposed to, the best interests
of the corporation.'0 2 In criminal cases there is the additional requirement that he had no reasonable causes to believe his conduct
was unlawful.103 In derivative actions the director, officer, employee or agent may not receive indemnification if he has been
96. Goldman v. Trans-United Industries, Inc., 404 Pa. 288, 171 A.2d

788 (1961); Strassburger v. Philadelphia Record Co., 335 Pa. 485, 6 A.2d
922 (1939).
97. BCL § 308, PA. STAT. ANN. tit. 15, § 1308 (Supp. 1969) (derived
substantially verbatim from GCL § 220, DEL. CODE ANN. tit. 8, § 220 (Supp.
Pamph. 1968) ).
98. See, e.g., Goldman v. Trans-United Industries, Inc., 404 Pa. 288,
292, 171 A.2d 788, 791 (1961).
99. BCL § 308C, PA. STAT. ANN. tit. 15, § 1308C (Supp. 1969).
100. Id.
101. BCL § 410A, PA. STAT. ANN. tit. 15, § 1410A (Supp. 1969). BCL
§ 410 was derived substantially verbatim from MODEL BusINESS CORPORATioN ACT § 4A and GCL § 145, DEL. CODE ANN. tit. 8, § 145 (Supp.
Pamph. 1968). See Sebring, Recent Legislative Changes in the Law of Indemnification of Directorsi Officers and Others, 23 Bus. LAw 95 (1967).
102. BCL § 410A, PA. STAT. ANN., tit. 15, § 1410A (Supp. 1969).
103. Id.
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found guilty of negligence or misconduct, except only to the extent, if any, that the court deems proper. 0 4 Indemnification is
mandatory to the extent that the defendant prevails. 105 The following ancillary provisions are also added: machinery for the
case in which a neutral quorum of directors cannot be obtained,
provision for advances against litigation expenses, and provisions
regarding retired or deceased persons. 106 The corporation now has
express power to procure insurance for any liability arising out of
the status or capacity of the director, officer, employee or agent,
whether or not the corporation would have the power to indemnify
him against such liability.107 All matters relating to indemnification are now consolidated in a single comprehensive statutory provision. 08
5. Nominating Proceduresfor Directors
The constitutional provision for mandatory cumulative voting
for directors'09 resulted in a decision that a by-law was invalid
104. BCL § 410B, PA. STAT. ANN. tit. 15, § 1410B (Supp. 1969).
105. BCL § 410C, PA. STAT. ANN. tit. 15, § 1410C (Supp. 1969).
106. BCL §§ 410D-410F, PA. STAT. ANN. tit. 15, §§ 1410D-1410F (Supp.
1969). Since BCL § 410C applies only in the case where a defendant is
successful, presumably many corporations will desire to utilize the power
conferred by BCL § 410E to create (at least as to directors and officers) a
contract right to advance payment of expenses and to indemnification to
the full extent permitted of the corporation under § 410. This is especially
important in cases where a majority of the board of directors is involved
in the litigation, because without such contract provisions it may be difficult for the "independent legal counsel" specified in § 410D(2) to authorize advancement of expenses and ultimate payment of indemnification.
Similarly, such contract provisions might reverse the rule of § 410E, i.e.,
they might provide that advancement of expenses shall be contingent
upon receipt of an undertaking to repay the amount advanced if it shall
ultimately be determined that the director or officer is not entitled to be
indemnified by the corporation under § 410 or a contract provision
adopted thereunder.
107. BCL § 410F, PA. STAT. ANN. tit. 15, § 1410F (Supp. 1969).
The
sentence declaring such insurance "to be consistent with the public policy
of this Commonwealth" is intended to make clear that the General Assembly has resolved the policy questions implicit in insuring against one's
own fault or defalcation in favor of encouraging persons to become directors of business corporations. Presumably the real measure of the
protection actually afforded to directors, officers, etc., will be the scope of
the subrogation clauses demanded of the corporations by their insurance
carriers.
108. BCL § 410C, PA. STAT. ANN. tit. 15, § 1410C (Supp. 1969). Act
of May 5, 1933, No. 106, § 516C, [1933] Pa. Laws 384, as amended by Act of
August 27, 1963, No. 534, § 1, [1963] Pa. Laws 1355 (repealed 1968), contained indemnification provisions which were superseded by BCL § 410C
insofar as the latter provision relates to actions by or in the right of the
corporation.
109. See text accompanying note 8 supra.

which provided that only duly nominated candidates for the office
of director were eligible to election.110 The November 8, 1966 repeal
of the constitutional requirement of cumulative voting"' opened
the way for the statutory overruling of such decision by a provision of Act No. 216 validating any "fair and reasonable" procedure adopted by the shareholders for the nomination of candidates.'

12

6. Committees of the Board
Formerly the authority of the board over the "business" of the
corporation could be delegated by resolution to an executive committee. 113 Under the amendments two or more committees may
exercise such powers of the board in respect to the "business and
affairs" of the corporation as are specified in either the by-laws
or a resolution of the board, and provision may be made in the
4
by-laws for alternate membership on such committees."
7.

Multiple Officeholding

Formerly the offices of president and secretary could not be
held by the same person, and multiple officeholding was permitted only if authorized in the by-laws."1 5 Under Act. No. 216
all limitations on multiple office holding have been removed except as otherwise provided in the by-laws." 6
8.

FiduciaryDuties of Directors and Officers

Prior to the amendments, directors and officers were stated
to be "in a fiduciary relationship to the corporation" and to owe
the corporation, inter alia, the "diligence, care and skill which
ordinarily prudent men would exercise under similar circumstances
in their personal business affairs."' This formulation, particularly the latter clause, was vigorously criticized by the Pennsyl110.

Commonwealth ex rel. Laughlin v. Green, 351 Pa. 170, 40 A.2d

492 (1945).

111. See note 8 supra.
112. BCL § 505A, PA. STAT.

ANN. tit. 15, § 1505A (Supp. 1969). The
provisions may also be contained in a by-law adopted by the directors at
the organizational meeting of the corporation. BCL § 210, PA. STAT. ANN.
tit. 15, § 1210 (Supp. 1969).
113. Act of May 5, 1933, No. 106, § 402(6), [1933] Pa. Laws 364.
114. BCL § 402(6), PA. STAT. ANN. tit. 15, § 1402(6) (Supp. 1969) (derived substantially verbatim from the then current text of GCL § 141(c),
DEL. CoDE ANN. tit. 8, § 141(c) (Supp. Pamph. 1968) ).
115. Act of May 5, 1933, No. 106, § 406, [1933] Pa. Laws 364, as amended
by Act of Sept. 26, 1951, No. 366, [1951] Pa. Laws 1475.
116. BCL § 406, PA. STAT. ANN. tit. 15, § 1406 (Supp. 1969) (derived
from GCL § 142(a), DEL. CoDE ANN. tit. 8, § 142(a) (Supp. Pamph. 1968) ).
117. Act of May 5, 1933, No. 106, § 408, [1933] Pa. Laws 364 (emphasis
added).
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vania Supreme Court, 118 which said by way of dictum that the provision "imposes on a director of a business corporation a much
higher degree of care than the law imposes on a director of a
banking corporation or a director of a building and loan corporation."" 09 Accordingly, the PBA Corporation Law Committee proposed that the provision be amended to track the language of the
comparable provision of the Banking Code of 1965.120 This proposal, which would have included the elimination of the abovequoted reference to "fiduciary relationship," was, however, rejected by the General Assembly in favor of the elimination of the
phrase "in their personal business affairs." 12t This action by the
General Assembly, therefore, left directors with the duty imposed
by courts in "similar circumstances."
Act No. 216 also added a new provision expressly stating that
a contract between a BCL corporation and a director or officer,
or an interest with which such director or officer is affiliated, is
not void or voidable by reason of such relationship, if (1) the contract is fair as to the corporation at the time it was made, (2)
the material facts of the relationship are known at the time the
disinterested members of the board approve it, or (3) the share22
holders ratify it in good faith.

118. Selheimer v. Manganese Corp. of America, 423 Pa. 563, 224
A.2d 634 (1966).
119. Id. at 578, 224 A.2d at 643 (emphasis by the court) (footnotes
omitted).
120. PA. STAT. ANN. tit. 7, § 1411 (1965) which states inter alia:
Directors, trustees and officers of institutions shall discharge
the duties of their respective positions in good faith and with that
diligence, care and skill which ordinarily prudent men would exercise under similar circumstances in like positions.
The Corporation Law Committee proposal is found in PBA Report, 38
PA. B. Ass'N. Q. 201 (1967).
121. BCL § 408, PA. STAT. ANN., tit. 15, § 1408 (Supp. 1969).
122. BCL § 409.1, PA. STAT. ANN. tit. 15, § 1409.1 (Supp. 1969) (derived from GCL § 144, Dpi. CODE ANN. tit. 8, § 144 (Supp. Pamph. 1968) ).
As originally introduced in S.B. 673 (P.N. 1243), this provision tracked
verbatim the then current text of GCL § 144. However in S.B. 1169 (P.N.
2091) all references to validation of contracts or transactions by committees
of the board of directors were eliminated. BCL § 402(6), PA. STAT. ANN.
tit. 15, § 1402(6) (Supp. 1969), permits the delgation of any function of
the board to a committee of the board. However BCL 402 (6) is itself derived essentially verbatim from the then current text of GCL § 141 (c), DEL.
CODE ANN. tit. 8, § 141(c) (Supp. Pamph. 1968).
See note 114 supra.
Thus it is questionable whether the § 402 (6) delegation of power applies to
the board's functions under § 409.1.

9.

ShareholderAction in Writing

The BCL provided that shareholders could act without a
meeting by the execution of a unanimous written consent."'
Under Act No. 216 it is now possible, if the articles so provide, for
the shareholders to act without a meeting by the execution of a
consent signed by shareholders entitled to cast at least two-thirds
of the votes or such larger number as the act or the articles may
specifically require."4 Act No. 216 also permits the written consent procedure to be used in lieu of a class vote.125 The action
does not become effective until the non-consenting shareholders
have been given ten days' notice. 12 6 The partial written consent
provisions are not applicable to any plan or amendment of articles
involving judicial valuation of shares of dissenting shareholders.127
123. PA. STAT. ANN. tit. 15, § 1513 (1967), as amended, (Supp. 1969).
124. BCL § 513B, PA. STAT. ANN. tit. 15, § 1513B (Supp. 1969) (derived
from GCL § 228, DEL. CODE ANN. tit. 8, § 228 (Supp. Pamph. 1968) ). As
originally introduced in S.B. 673 (P.N. 1243), this provision tracked the
then current text of GCL § 228 substantially verbatim. However it was
pointed out that the language of GCL § 228 seemed to permit a provision
calling for action by the written consent of those who could carry a question at a duly organized meeting of shareholders, i.e., by a majority of a

quorum (26% of the shares entitled to vote). In order to prevent this result

the two-thirds minimum was inserted by amendment in S.B. 1169 (P.N.

2091).

Since it is possible that this minimum may be reduced to a ma-

jority (and thus to a level consistent with the other statutory minima of
the BCL and the current text of GCL § 228 and with the terms of many
preexisting preferred stocks, the majority written consent provisions of
which are now presumably superseded by BCL § 513B) at some future
time, the following language in the articles may be appropriate:
Any action which may be taken at a meeting of shareholders or of
a class of shareholders may be taken without a meeting if a consent or consents in writing to such action, setting forth the action
so taken, shall be signed by shareholders entitled to cast a majority (or such larger percentage as may at the time of such action
be required by statute for the taking of action by shareholders
without a meeting) of the votes which all such shareholders are
authorized to cast thereon.
125. BCL § 513B, PA. STAT. ANN. tit. 15, § 1513B (Supp. 1969).
126. It is not clear whether the ten day period must follow the execution of the consent document by the requisite number of shareholders, or
whether advance notice by such shareholders, or even a smaller group, is
adequate. The purpose of the delay, of course, is to afford non-consenting
shareholders an opportunity to seek an injunction against the proposed action. A notice executed and sent on day 1 by two-thirds of the shareholders
stating that corporate action will be taken in writing on day 11 could be
viewed as effecting the action in substance on day I and thus as literal compliance with BCL § 513B, PA. STAT. ANN. tit. 15, § 1513B (Supp. 1969).
In this connection it is important to note that under a recent amendment to
Rule 14c-2 under the Securities Exchange Act of 1934, 17 C.F.R. § 24014c-2 (1969), the corporation is required to furnish the equivalent of a
proxy statement to all shareholders entitled to take action on the matter
"at least 20 days prior to the earliest date on which the corporate action
may be taken." Exchange Act Release No. 8521, 34 F.R. 2502 (1969). Thus
it would be desirable if the state and federal notices could be combined
into a single document.
127. This result is required because BCL § 515, PA. STAT. ANN. tit. 15,
§ 1515 (Supp. 1969) (relating to judicial valuation of shares of dissenting
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Under the amendments a proxy to give written consent is now
subject to the various limitations applicable to proxies authorizing
voting at a meeting.'
10. Management of Deadlock Corporations
The BCL provides that a BCL corporation may be liquidated
by judicial action, when it is made to appear inter alia, "that the
directors are deadlocked in the management of the corporate
affairs and the shareholders are unable to break the deadlock, and
that irreparable injury to the corporation is being suffered or is
threatened by reason thereof.,"' 29 Under Act No. 216 the court of
common pleas of the county of the registered office of the corporation may appoint a custodian upon failure to elect successor directors by reason of corporate deadlock, or upon the occurrence
of any event which would authorize the appointment of a liquidating receiver.' 30 The appointed custodian has all the power and
title of a liquidating receiver, but his function is to continue the
business of the corporation. '1 1
11.

Preemptive Rights

The BCL provides that the board may sell unsubscribed shares
subject to preemptive rights to any person at prices not more
favorable than those at which they were offered to shareholders.'.11
Under Act No. 216 this rule is now expressly applicable also
to unsubscribed options, warrants and convertible securities subject to preemptive rights. 13 3 It was never clear whether the blanshareholders), requires a meeting for the implementation of the mechanics
of the valuation procedure.
128. BCL § 504A, PA. STAT. ANN. tit. 15, § 1504A (Supp. 1969) (derived from GCL § 212(b), DEL. CODE ANN., tit. 8, § 212(b) (Supp.

Pamph. 1968) ). Accordingly, if management expects to obtain proxies
for more than two-thirds of the votes for directors, it is no longer neces-

sary to hold an actual annual meeting of shareholders of a publicly-held
corporation. Instead the corporation may count and vote the proxy
cards privately and simply mail notice of the election with, e.g., quarterly
earnings statements.
129. BCL § 1107A(4), PA. STAT. ANN. tit. 15, § 2107A(4) (1967).
130. BCL § 513.1, PA. STAT. ANN. tit. 15, § 1513.1 (Supp. 1969) (derived substantially verbatim from GCL § 226, DEL. COnE ANN. tit. 8, § 226

(Supp. Pamph. 1968)

).

131. Id.
132. Act of May 5, 1933, No. 106, § 611, [1933] Pa. Laws 364.
133. BCL § 611C, PA. STAT. ANN. tit. 15, § 1611C (Supp. 1969).

The
reference to "such shares" in the parenthetical expression in § 611C refers to the single word immediately preceding the parenthetical expression
"shares," not to the full clause "shares ...

which have been offered to

ket and unqualified elimination of preemptive rights, contained as
a new concept in the BCL as originally enacted in 1933, was intended to, or could, operate to eliminate common law preemptive
18 4
rights in shares of a class outstanding when the BCL took effect.
This same question arises when a public utility corporation governed by an older corporate statute which is silent on the subject
of preemptive rights, with the result that shareholders of the public utility have common law preemptive rights, elects to accept the
BCL and becomes subject thereto.1 35 Act No. 216 added a new
provision expressly stating that, except as otherwise expressly
provided in the BCL, the provisions of the BCL apply with equal
force in accordance with their terms to both pre- and post-1933
corporations and share issues. 36 This change required that the
status of pre-1933 preemptive rights be clearly defined. The
amendments, therefore, provide that, except as otherwise provided
in the articles, shares issued before the corporation became subject to the BCL do not have preemptive rights with respect to
securities having conversion rights" 7 and do not have any preemptive rights of any type unless the corporation is an "unlisted
corporation.' 1 3 8 An unlisted corporation is defined as a corporashareholders having a preemptive right thereto," and thus should be in-

terpreted as if the latter portion of the parenthetical expression read:
". or option rights with respect to any shares of the corporation ....

"

134. The official comment to Act of May 5, 1933, No. 106, § 611, [1933]
Pa. Laws 364, noted that "at common law, existing shareholders have a
preemptive right to subscribe, pro rata, for, or purchase original unissued
shares of, a corporation, or new shares issuing from an increase in capital
stock [citation omitted]" and stated simply that BCL § 611 "made a change
in Pennsylvania law relating to preemptive rights of shareholders."
PENNSYLVANIA

CORPORATION

LAWS

79

(Shockley ed. 1933).

This provi-

sion was generally regarded as ineffective to eliminate automatically
pre-1933 preemptive rights, and it was eventually thought that such rights
could be eliminated only by a transaction in which appraisal rights were
accorded to dissenting shareholders. See, e.g., Act of Sept. 26, 1951,
No. 366, [1951] Pa. Laws 1475, amending Act of May 5, 1933, No. 106, [1933]
Pa. Laws 364; 57 PA. B. Ass'N. ANN. REP. 358 (1951).
135. See generally Zeiter, An Invitation to Public Utilities-The
Amended Pennsylvania Business Corporation and Public Utility Laws, 113
U. PA. L. Rzv. 187 (1964).
136. BCL § 5D, PA. STAT. ANN. tit. 15, § 1005D (Supp. 1969). See text
accompanying notes 321-342 infra.
137. BCL § 611B, PA. STAT. ANN. tit. 15, § 1611B (Supp. 1969). This
provision restates the common law rule denying conversion rights in
convertible securities. See, e.g., Venner v. American Tel. & Tel. Co., 110
Misc. 118, 181 N.Y.S. 45 (1920), ajf'd per curiam, 196 App. Div. 960, 188
N.Y.S. 956 (1921). Contra, Wall v. Utah Copper Co., 70 N.J. Eq. 17, 62 A.
533 (1905). An attempt by a board of directors to shift control by the issue of securities can be reached directly on the theory that such action
constitutes either a breach of fiduciary duty under BCL § 408, PA. STAT.
ANN. tit. 15, § 1408 (Supp. 1969), or a form of common law fraud.
138. BCL § 611B, PA. STAT. ANN. tit. 15, § 1611B (Supp. 1969). This
provision represents a clear exercise by the General Assembly of the power,
conferred upon it by PA. CoNsT. art. 10, § 3, to change the "common ...
law" governing existing shareholder rights. See text accompanying notes
321-342 infra, relating to elimination of appraisal rights in connection
with amendments limiting or denying preemptive rights.
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tion "a majority of the outstanding voting shares of which are
not listed on a national securities exchange registered under the
Securities Exchange Act of 1930.89311M
12.

Restrictions on Transfer of Securities

Act No. 216 adds a new provision to the BCL specifically
validating transfer restrictions which (1) obligate the holder of
the restricted securities to offer to the corporation, or to any other
security holders thereof, or to any other person, or to any combination thereof, a prior opportunity, to be exercised within a reasonable time, to acquire the restricted security, (2) obligate the corporation, or any security holder thereof, or any other person, or
any combination thereof, to purchase securities which are the subject of a buy-sell agreement, (3) require as a condition to transfer
that the corporation or any security holders thereof consent to a
proposed transfer of the restricted security or to approve the proposed transferee of the restricted securities, (4) prohibit the transfer of the restricted securities to designated persons or classes
of persons, if such designation is not manifestly unreasonable, or
(5) has as its purpose the maintaining of the status of the corporation as an electing "small business corporation" under Subchapter
S 141 of the Internal Revenue Code of 1954.142 Act No. 216 validates the transfer restrictions whether contained in the articles,
143
by-laws or shareholders' agreement.
C.

Amendment of Articles
1.

Eliminationof Cumulative Voting

Until the Constitutional Amendment of November 8, 1966
cumulative voting for the election of directors was required of all
Pennsylvania corporations by the terms of the Constitution of
1874.144 Act No. 216 permits new corporations to be formed under
the BCL with express provision in the articles for straight, noncumulative voting for directors. 4 - Accordingly, an existing BCL

139. 15 U.S.C. §§ 78a et seq. (1964).
140. BCL § 2(25), PA. STAT. ANN. tit. 15, § 1002(25)
141.
142.

(Supp. 1969).

26 U.S.C. § 1371 et seq. (1964).
BCL § 613.1, PA. STAT. ANN. tit. 15, § 1613.1 (Supp. 1969)

rived substantially verbatim from GCL
§ 202 (Supp. Pamph. 1968) ).

(de-

§ 202, DEL. CODE ANN. tit. 8,

143. Id.
144. See text accompanying notes 8-13 supra.
145. See text accompanying note 43 supra.

corporation could eliminate cumulative voting by organizing under
the BCL a new wholly owned subsidiary having straight voting
language in its articles, and then effecting a merger with and
into the new corporation. As is discussed hereafter, under the
amendments dissenting shareholders of the parent corporation
would not have the right to judicial valuation and payment for their
shares if there were a statutory market for their shares, i.e., if
their shares were of a class held of record by at least 2,500 shareholders or listed on the New York or American stock exchanges. 14
However, Act No. 216 also permits an existing corporation to
eliminate mandatory cumulative voting by direct amendment to
its articles, without the necessity for the use of the merger technique, but at a price. In connection with such a formal amendment
of articles, dissenting shareholders of the corporation have a right to
judicial valuation of their shares regardless of the existence of a
4

statutory market.1 7

This limitation is not of much practical significance because
Act. No. 216 also amended the BCL to permit the resolution or
petition embodying an amendment to the articles to contain a
provision authorizing the board of directors to terminate the proposal at any time prior to the filing of articles of amendment in
the Department of State, notwithstanding the adoption of the
amendment by the shareholders. 148 Thus the management of a
BCL corporation may regularly submit a proposal for the elimination of cumulative voting to successive annual meetings of the corporation and finally make the change effective in a year when
few, if any, shareholders effectively exercise their right to demand judicial valuation and payment for their shares.
Changes in Pre-1933 Shares
The BCL was amended in 1951 to confer upon shareholders of
BCL corporations incorporated prior to the July 3, 1933 effective
date of the BCL the right to demand judicial valuation and payment for their shares upon amendments of articles limiting or
denying preemptive rights. 149 In 1957 the right was extended to
amendments adversely affecting shareholders by reducing the rate
or amount of dividends or the liquidation price of preferred shares,
the redemption price of redeemable shares, or the conversion rate
of convertible shares. 1'° Although the BCL as originally enacted
contained no such provisions, these amendments were recom2.

146. BCL § 515L, PA. STAT. ANN. tit. 15, § 1515L (Supp. 1969); see
text accompanying notes 207-214 infra.
147. BCL §§ 515M(1), 810, PA. STAT. ANN. tit. 15, §§ 1515M(1), 1810
(Supp. 1969).
148. BCL § 805A, PA. STAT. ANN. tit. 5, § 1805A (Supp. 1969); Cf.
GCL § 251(d), DEL. CODE ANN. tit. 8, § 251(d) (Supp. Pamph. 1968).
149. Act of Sept. 26, 1951, No. 366, [1951] Pa. Laws 1475, adding Act
of May 5, 1933, No. 106, § 810, [1933] Pa. Laws 364.
150. Act of July 11, 1957, No. 370, [1957] Pa. Laws 711, amending Act
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mended by the PBA Corporation Law Committee" 1 because they
were thought to be a desirable precaution in light of dicta in
Schaad v. Hotel Easton Co. 18 2 to the effect that the General Assem-

bly possessed limited power to authorize changes in shareholder
rights by less than unanimous vote.
The Constitutional Amendment of November 8, 1966 authorized
the General Assembly to change the "common or statutory law"
governing existing shareholders rights."' It was, therefore, possible to terminate entirely the special rights conferred by legislation in 1951 and 1957. This termination was accomplished by the
18 4
elimination by Act No. 216 of all references to such rights.
3.

Eliminationof Accumulated Unpaid PreferredDividends

Formerly the only method for the elimination of accumulated
unpaid preferred dividends was the merger of the existing arrearage-burdened corporation with and into a new wholly owned subsidiary. Securities of the new corporation, which would, of course
be free of arrearages, would be exchanged for the defaulted securities of the original corporation. Dissenting shareholders had the
right, in all cases, to judicial valuation and payment for their
shares in lieu of accepting the new securities. 1 5
Under Act No. 216 accumulated unpaid preferred dividends may
be eliminated directly by amendment of the articles, and, upon such
amendment, shareholders who dissent have the right to judicial
valuation of their shares only if their shares are of a class which
was outstanding on or before January 1, 1969.156
of May 5, 1933, No. 106, § 810, [1933] Pa. Laws 364, as added by Act of
Sept. 26, 1951, No. 366, [1951] Pa. Laws 1475.
151.

See 62 PA. B. Ass'N. ANN. REP. 277 (1957); 57 PA. B. ASS'N. ANN.

REP. 356 (1951).
152. 369 Pa. 486, 87 A.2d 227 (1952).
The Schaad case was foreshadowed by Bechtol v. Coleman Realty Co., 367 Pa. 208, 79 A.2d 611
(1951); cf. Metzger v. George Washington Memorial Park, 380 Pa. 350, 110
A.2d 425 (1955).
153.
154.
155.

PA. CONST. art. 10, § 3 (1874); see note 4 supra.
See BCL § 810, PA. STAT. ANN. tit. 15, § 1810 (Supp. 1969).
Direct amendment of the articles eliminating accumulated unpaid

preferred dividends was held to be barred by the saving clause, Act of
May 5, 1933, No. 106, § 5, [1933] Pa. Laws 364, and to be probably unconstitutional under the Constitution of 1874. Schaad v. Hotel Easton Co.,
369 Pa. 486, 87 A.2d 227 (1952). The merger method was approved in
Hubbard v. Jones & Laughlin Steel Corp., 42 F. Supp. 432 (W.D. Pa. 1942).
156.

(1),

BCL §§ 515M(1), 801A(5), 810, PA. STAT. ANN. tit. 15, §§ 1515M

1801A(5), 1810 (Supp. 1969). BCL § 801A(5) is derived verbatim
from GCL § 242 (a) (4), DEL. CODE ANN. tit. 8, § 242 (a) (4) (Supp. Pamph.
1968).

4. Term of Existence
Rather unaccountably, the BCL formerly permitted amendments of articles to increase the term of existence, or to remove
any limitation and provide for perpetual existence, but failed to
provide for the reduction in the term of existence of a corporation or its conversion from perpetual to limited existence. 157 Under Act No. 216 an amendment of articles may modify any provisions
of the articles "relating to" the term of existence of the corporation. 158
5.

Voting Rights

Act No. 216 adds a new provision to the BCL stating:
whenever the articles shall require for the taking of any
action by the board of directors or class of directors or by
the shareholders or a class or series of a class of shareholders a specific number or percentage of votes the provision of the articles setting forth such requirement shall
not be amended or repealed by any lesser number or percentage of votes. 159
6.

Change of Name

Formerly there was no way to change the name of a BCL corporation without shareholder consent. Both a formal amendment
of articles'60 and an amendment effected in connection with a
merger"" required shareholder action.
Under Act No. 216 the articles may be amended to change the
corporate name without shareholder consent in connection with, in62
ter alia, a merger with an at least 90 percent-owned subsidiary.
Thus any BCL corporation may effect a change in its corporate
name by directors' action through the technique of the merger into
the parent corporation of a wholly owned BCL "paper" subsidiary
incorporated solely for the purpose of effecting such change in
name.

163

157. Act of May 5, 1933, No. 106, § 801A(2), [1933] Pa. Laws 364, as
amended by Act of July 11, 1957, No. 370, § 1, [1957] Pa. Laws 711.
158. BCL § 801A(2), PA. STAT. ANN. tit. 15, § 1801A(2) (Supp. 1969).
159. BCL § 805B, PA. STAT. ANN. tit. 15, § 1805B (Supp. 1969), (derived from GCL § 242(d) (4), DEL. CoDE ANN. tit. 8, § 242(d) (4) (Supp.
Pamph. 1968) ).
160. BCL § 805A, PA. STAT. ANN. tit. 15, § 1805A (Supp. 1969).
161. Act of May 5, 1933, No. 106, §§ 902, 908B, [1933] Pa. Laws 364, as
amended by Act of Jan. 18, 1966, No. 519, § 33, [1965] Pa. Laws 1305.
162. BCL § 902.1A(1), PA. STAT. ANN. tit. 15, § 1902.1A(1) (Supp.
1969). The principle of change of name without shareholder action was
derived from GCL §§ 253(b)-(c), DEL. CODE ANN. tit. 8, §§ 253(b)-(c)
(Supp. Pamph. 1968).
163. The amendment of the articles of a corporation by means of a
merger with a "paper" corporation created solely for the purpose of effecting the merger is a well known technique in Pennsylvania corporate law,
and is in fact the principal method for the amendment of the charter
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D.

Mergers and Asset Sales
1.

Considerationin Merger (Jerrold-Type Merger)

Formerly the shares of a constitutent corporation in a merger
might be converted by the plan into "shares or other securities or
obligations or cash" of the surviving corporation. 6
Under Act
No. 216 they may also consist of or include the securities of any
other i.e., non-party corporation, 16 5 a disarmingly simple change
which has worked a transformation in the techniques of corporate
acquisition.
Traditionally corporate acquisitions take one of the following
forms:
Straight merger. The acquired corporation, which we will
denominate for convenience as the S for selling corporation,
merges with and into the acquiring corporation, the B for buying
corporation, and the shares of S corporation are automatically converted by the merger into the specified securities of B corporation. The principal advantages of straight merger are: (1) the
transaction is a non-taxable "A" reorganization for federal income
tax purposes, 166 (2) the issue of securities by B corporation to
the shareholders of S corporation is exempt from registration under the Securities Act of 1933167 by reason of Rule 133,168 (3) the
consent of a mere majority of S corporation's shareholders 1 69 results in the acquisition by B corporation of 100% of the assets and
shareholders of S corporation, 70 thus permitting the use of pooling
territory of public utility corporations governed by the Corporation Act of
1874, PA. STAT. ANN. tit. 15, §§ 3011 et seq. (1967). See generally, Zeiter,
An Invitation to Public Utilities-The Amended Pennsylvania Business
Corporationand Public Utility Laws, 113 U. PA. L. REV. 187, 200-201 (1964).

164. Act of May 5, 1933, No. 106, § 902A, [1933] Pa. Laws 364, as
amended by Act of Aug. 27, 1963, No. 534, § 1, [1963] Pa. Laws 1355.
165. BCL § 902A(4), PA. STAT. ANN. tit. 15, § 1902A(4) (Supp. 1969),
(derived substantially verbatim from the then current text of GCL §§ 251
(b) (4), 252(b) (3), DEL. CODE ANN. tit. 8, §§ 251(b) (4), 252(b) (3)

(Supp.

Pamph. 1968) ). The amendments also made clear that a plan of merger
or consolidation may provide for the payment of cash in lieu of the issuance of fractional shares. BCL § 902A(5), PA. STAT. ANN. tit. 15, § 1902A

(5) (Supp. 1969) (derived substantially verbatim from GCL §§ 251(b) (5),
252(b) (4), DEL. CODE ANN. tit. 8, §§ 251(b) (5), 252(b) (4) (Supp. Pamph.
1968)

).

166. Pursuant to 26 U.S.C. § 368 (a) (1) (A) (1964).
167. 15 U.S.C. § 77a et seq. (1964).
168. 17 C.F.R. § 230.133 (1969).
169. BCL § 902C, PA. STAT. ANN. tit. 15, § 1902C (Supp. 1969).
170. BCL § 907, PA. STAT. ANw. tit. 15, § 1907 (Supp. 1969).

of interests accounting treatment,171 and (4) since the transfer of
assets is automatic and by operation of law, there is no need for
the preparation and execution of deeds, assignments, or bills of sale.
However, the straight merger transaction suffers from several
disadvantages: (1) B corporation becomes subject to all the debts
of S corporation, 72 which may include bond or debenture indenture provisions which significantly limit the scope of the business
and the borrowing capacity of B corporation, (2) the technical
termination of the corporate existence of S corporation may result
in the forfeiture of, or at least the risk of the disturbance of, municipal franchises and similar grants which typically contain restrictions on transferability, and (3) the consent of the shareholders of B corporation may be required.' 7"
Purchase of Assets. B corporation purchases substantially
all of the assets of S corporation in exchange for cash or stock
or both, of B corporation. S corporation then usually liquidates,
distributing the B corporation shares to S corporation's shareholders. The principal advantages of this form of transaction are
the same as (1),174 (2) 175 and (3),16 above, for the straight merger.
The purchase of assets transaction has in varying degrees disadvantages (1), 1 7 7 (2) 1 and (3)179 listed above for the straight
171. See, e.g., Kripke, Accounting for Corporate Acquisitions, 24 Bus.
LAW 89 (1968).
172. BCL § 907, PA. STAT. ANN. tit. 15, § 1907 (Supp. 1969).
173. BCL § 902.lA(2), PA. STAT. ANN. tit. 15, § 1902.1A(2) (Supp.
1969), requires the consent of B corporation's shareholders if the common
shares to be issued to S corporation's shareholders plus those initially issuable upon conversion of any other shares, securities or obligations to be
issued or delivered under the plan, exceed 15 per cent of the common shares

of B corporation outstanding immediately prior to the merger. See text

accompanying notes 202-206 infra. The New York Stock Exchange requires
such consent if B corporation is listed on the exchange and if the common
shares to be issued or issuable exceed 20 per cent. New York Stock Exchange Company Manual A-284 (1968).
174. The transaction is a nontaxable "C" reorganization for federal
income tax purposes pursuant to 26 U.S.C. § 368 (a) (1) (C) (1964).
175. 17 C.F.R. § 230.133 (1969).
176. BCL § 311B, PA. STAT. ANN. tit. 15, § 1311B (1967). The shareholders of S corporation become shareholders of B corporation upon the
liquidation of S corporatin if the consideration for the sale of assets

included shares of B corporation.

177. Technically, of course, B corporation does not need to assume the
funded debt and other liabilities of S corporation. However, the typical
bond or debenture indenture requires that before S corporation may convey away substantially all of its assets, either (1) B corporation must
assume S corporation's bonds and debentures with like effect as if B and S
had merged, or (2) S corporation must call and pay off the securities (the

funds usually coming from B corporation as a part of the purchase price).

178. The transaction is a true assignment and the parties thus cannot
rely on the argument that the acquired assets have passed by operation
of law.
179. BCL § 311F, PA. STAT. ANN. tit. 15, § 1311F (Supp. 1969), requires the consent of B corporation's shareholders if the consideration is
voting shares of B sufficient to elect a majority of B's board of directors.
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merger. The purchase of assets has the additional disadvantage
of the need for the preparation and execution of deeds, assignments, bills of sale, etc.; and the added complexity of the liquidation of S corporation and the distribution to the S shareholders
of the B corporation shares or the cash proceeds, or both.
Purchase of Stock. B corporation purchases the stock of S
corporation from S corporation's shareholders solely for voting
stock 80 of B corporation. A purchase of stock transaction is the
complement of a merger or purchase of asset transaction, in the
sense that the purhcase of stock transaction eliminates the disadvantages of the merger or purchase of asset transaction at the
expense of sacrificing certain principal advantages. Thus (1) the
purchase of stock transaction is a nontaxable "B" reorganization
for federal income tax purposes only if B corporation uses solely
voting shares and is able to acquire 80 per cent of the outstanding
shares of S corporation, 81 (2) the issue of securities by B corporation to the shareholders of S corporation is subject to registration
under the Securities Act of 1933, unless the transaction is one not
involving a "public offering" because very few S corporation shareholders are involved and have the requisite intention to retain their
B corporation shares, 8 2 and (3) the consent of at least 80 per cent
and perhaps as much as 90 per cent of S corporation's shareholders
is required to effect the transaction.1 81
The New York Stock Exchange rule is the same as in the case of a straight
merger. New York Stock Exchange Company Manual A-284 (1968).
180. A purchase for cash, part cash and part voting stock, nonvoting
stock, etc. is technically possible, but is not considered here because such
form of consideration would not result in a tax-free transaction for federal
income tax purposes. See note 181 infra.
181. 26 U.S.C. § 368 (a) (1) (B) (1964) and related provisions.
182. 15 U.S.C. §§ 77d(2), 77(c) (1964). At this writing the Securities
and Exchange Commission is considering amendments to its rules which
could minimize or eliminate the Rule 133 advantage of the Jerrold-type
transaction. See, e.g., Securities Act Release No. 5012 and Securities Exchange Release No. 8711, 34 F.R. 17180 (October 23, 1969); Securities Act
Release No. 4997, 34 F.R. 14228 (September 10, 1969).
183. The transaction will not constitute a tax-free "reorganization" for
federal income tax purposes unless B acquires 80 per cent of each class of
nonvoting shares of S and 80 per cent of the aggregate voting power of
all voting shares of S. See 26 U.S.C. § 368(c) (1964). Independent auditors and the Securities and Exchange Commission have been requiring the
acquisition of approximately 90 per cent of the shares of S as a prerequisite
to pooling of interests accounting treatment of such transactions. Briefly,
assuming that S corporation has been a profit maker, pooling treatment is
desirable because under such treatment B corporation immediately after
the acquisition will be able to add S corporation's past and current earnings
to B corporation's own financial reports for the periods involved. There
are proposals under consideration for the restriction or elimination of the

On the other hand, a purchase of S corporation stock by B
corporation does not affect the funded debt or other liabilities of
S,14 or disturb its corporate existence, franchises or other as18 5

sets.

The problem therefore has been to devise a form of transaction
which combines the best features of the merger-asset purchase
type of transaction and the stock purchase type of transaction,
without including their inherent disadvantages. Such a form of
transaction, the so-called "Jerrold-type merger,"1 86 has been developed in recent years and is available in connection with BCL
corporation acquisitions as a result of Act. No. 216.
Jerrold-type Merger. B corporation organizes a new wholly
owned corporation with nominal capitalization. This corporation
will be referred to as the E for ephemeral corporation. B, E and S
corporations then enter into a tripartite agreement, the "Acquisition Agreement," which specifies the conversion ratio of the S
corporation shares into B corporation shares, the respective representations and warranties of B and S, the conditions precedent
to closing, the amendment and termination provisions, and all of
the usual provisions of a plan or agreement of merger except the
details of the procedures for exchange of shares and elimination of
fractional interests. Attached as an annex to the Acquisition
Agreement is a form of plan or agreement of merger between E
and S, the "Plan of Merger," which restates at length the exchange
ratio matters set forth in the Acquisition Agreement, sets forth
the details of the procedure for the exchange of shares, including
matters relating to the elimination of fractional interests, and incorporates by reference from the Acquisition Agreement the
amendment, termination and closing provisions.187
use of pooling of interests treatment. See the report of the pending ac-

tion by the Accounting Principles Board of the American Institute of Certified Public Accountants, The Wall Street Journal, Oct. 31, 1969 at 7, col. 2.
184. Occasionally a bond or debenture indenture will contain provisions relating to a change in the management or control of the debtor cor-

poration. Usually, however, such provisions are satisfied if, judged by a

reasonable standard, the management of B corporation can be shown to be

reputable and competent.

185. Municipal and other governmental licenses, franchises and consents sometimes require regulatory approval prior to a change in control,
but such approvals are usually governed by standards comparable to those

mentioned in note 184 supra.
186.

So called because one of the first major acquisitions of this type

effected in Delaware after the 1967 amendments was the acquisition effective December 21, 1967 of The Jerrold Corporation by General Instrument

Corporation.
187. The separate bilateral plan is required to create a document
suitable for filing in the Department of State and comparable public offices to effect the merger of E and S. The recitation of B corporation as a

party to such a filed instrument might be construed under the language of
some bond or debenture indentures, or under the corporation laws of some
states, as making B corporation a party to the merger, and thereby sub-
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The transaction may provide either that S merges into E,151
"Jerrold Type-A," or that E merges into S,1sD "Jerrold Type-B."
The latter form is usually the more desirable since that format
leaves the corporate existence of S corporation unaffected by the
acquisition. The conversion provisions of the documents in the
case of a Jerrold Type-B transaction, an E into S merger, provide
that upon the merger becoming effective all of the outstanding
shares of E, which are held by B, are automatically converted into
a new voting security of S, and that such of the outstanding shares
of S as are to be acquired by B 190 are automatically converted into
specified voting securities of B corporation. 9" Simultaneously
with the closing, the necessary voting securities of B corporation
are issued by B corporation to E corporation, which, when it merges into S corporation, carries these securities into S's treasury
where they are available to effect the specified exchange.19 2 When
the Plan of Merger is placed on file, E corporation disappears, S
corporation becomes an 80 per cent or greater subsidiary of B
corporation, and the former holders of the shares of S corporation
ject to the debts of S corporation. However, after it has been filed, the
Plan of Merger must be able, standing on its own without reference to an
unfiled document, to define the type and amount of securities of B corporation which the former shareholders of S corporation are entitled to receive, as well as the mechanics of the exchange. As all amendment, termination and closing provisions of the Acquisition Agreement usually either
expire or are satisfied by the act of filing the Plan of Merger, they are, of
course, suitable for incorporation by reference in the Plan without doing
violence to the principle that no reference may be made to an unfiled document in defining the rights of shareholders arising out of the merger.
188. See 26 U.S.C. § 368(a) (2) (D) (1964) ("A" reorganization); Rev.
Rul. 326, 1967-2 CUM. BULL. 143 ("C" reorganization).
189. See Rev. Rul. 448, 1967-2 Cum. BULL. 144 ("B" reorganization).
190. The outstanding shares of S acquired by B must total at least 80
per cent if a tax-free transaction is desired. See note 183 supra.
191. BCL § 902A(4), PA. STAT. AN. tit. 15, § 1902A(4) (Supp. 1969).
192. The simultaneous nature of the issuance eliminates potential
questions concerning the fully paid and nonassessable status of the B corporation shares. In practice, of course, the physical share certificates are
delivered from B corporation's transfer agent to the transfer agent for S
corporation, since the latter transfer agent is usually designated as exchange agent in connection with the acquisition. Where the assets of S
corporation are subject to the lien of an indenture having an afteracquired property clause, care must be taken to structure the transaction
so as to avoid having the B corporation shares become subject to the lien
of S corporation's indenture.
Similarly, in a Jerrold Type-A transaction (an S into E merger) it is
advisable to have the B corporation shares issued to E simultaneously with
closing in exchange for additional E corporation shares (even if E corporation is an established corporation of substantial age) in order that B may
be said to have "received" consideration within the meaning of BCL
§ 603A, PA. STAr. ANN. tit. 15, § 1603A (1967).

converted in the acquisition become holders of shares of B corporation.
The Internal Revenue Service has ruled that the temporary
existence of E corporation will be ignored in a Jerrold Type-B
transaction, thereby making it a "B" reorganization for federal
income tax purposes. 193 As a result the transaction has the tax
advantages of a voluntary purchase of stock,'94 the Securities
Act of 1933 advantages of a straight merger, 195 the facility of
acquiring up to 100 per cent of S corporation's shares upon securing
the consent of only a majority of the votes of S corporation's shareholders,196 and the simplicity of effectuation characteristic of a
merger,1 97 without affecting S corporation's corporate existence or
debt structure, or saddling B corporation with S's debts and other
liabilities.
In a Jerrold Type-A transaction, an S into E merger, the results are the same as the Type-B format, except that, as an "A"
reorganization for federal income tax purposes, cash and debt
within limits, or non voting stock of B corporation may be issued to
the S corporation shareholders upon merger of S into E, and no
shares of S corporation may remain in the hands of S corporation's
shareholders after the transaction. 19 8 Also S corporation does
not survive the transaction causing such disabilities as may flow
from that result. 99
2. Approval of Merger by Board
Formerly a resolution approving a plan of merger or consolidation required the affirmative vote of a majority of all of the directors in office of each corporation which is a party to the plan. 200
Under the amendments a plan of merger or consolidation may be
V2 1
approved by a majority of a quorum of the board.
193. See Rev. Rul. 448, 67-2 CUM. BULL. 144.
194. See text accompanying notes 180-181 supra.
195. See text accompanying notes 166-168 supra.
196. BCL § 902B, PA. STAT. ANN. tit. 15, § 1902B (Supp. 1969). The
consent of the shareholders of B corporation must be obtained on the same
basis as any other purchase of assets. See note 179 supra.
197. The Acquisition Agreement is comparable to the conventional
plan or agreement of merger in a straight merger, and the Plan of Merger
(between E and S) is very brief, usually two or three pages of type. Under the BCL there is no difference between a straight merger and a Jer-

rold-type acquisition with respect to rights of dissenting shareholders to
judicial valuation and payment for their shares. See BCL § 515M(2), PA.
tit. 15, § 1515M(2) (Supp. 1969); notes 212, 551 infra.
198. 26 U.S.C. § 368(a) (2) (D) (ii). However, at this writing it is not
clear whether the Internal Revenue Service will rule favorably on the taxSTAT. ANN.

free nature of a Jerrold Type-A which does not also meet the requirements

of 26 U.S.C. § 368(a) (1) (C) (1964). See note 188 supra.
199. Sec text accompanying notes 172-173 supra.
200. Act of May 5, 1933, No. 106, § 902A, [1933] Pa. Laws 364, as
amended by Act of Jan. 18, 1966, No. 519, § 33, [1965] Pa. Laws 1305.
201. BCL §§ 402(5), 902A, PA. STAT. ANN. tit. 15, §§ 1402(5) (1967),
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3.

Mergers Without ShareholderAction

Formerly, if the articles and outstanding shares of a corporation were unaffected by a merger, no shareholder approval was
required for a merger with an at least 90 per cent owned subsidiary. 20 2 Under Act No. 216 as amended by Act No. 361, shareholder approval is required if the plan calls for a
total number of common shares of the surviving corporation to be issued or delivered under the plan plus those
initially issuable upon conversion of any other shares, seccurities or obligations to be issued or delivered under
the plan . . . [to exceed] fifteen per cent of the common

shares of such corporation outstanding immediately prior
to the effective date of the plan, °3
unless, of course, the nonsurviving corporation is at least a 90 per
20 4
cent owned subsidiary prior to the merger.
Otherwise, no shareholder approval is required, unless required by the articles, in any case where the plan of merger does
not alter the state of incorporation or any provision of the articles 20 1
nor otherwise affect the outstanding shares of the corporation. 20 "
4. Dissenter's Right to Judicial Valuation of and Payment for
His Shares, the New "Statutory Market" Concept
Formerly every shareholder of a BCL corporation who objected to a proposed plan of merger or consolidation or to an indirect, i.e., certain asset purchase, sale or direct sale of the assets
of the corporation was entitled to judicial valuation and payment

1902A (Supp. 1969) (derived from GCL §§ 141(b), 251(b), DEL. CODE
ANN. tit. 8, §§ 141(b), 251(b) (Supp. Pamph. 1968) ).
202. Act of May 5, 1933, No. 106, § 908B, [1933] Pa. Laws 364, as
amended by Act of Jan. 18, 1966, No. 519, § 38, [1965] Pa. Laws 1305 (now
BCL § 902.1A(l), PA. STAT. ANN. tit. 15, § 1902.1A(l) (Supp. 1969)).
203. BCL § 902.1A(2), PA. STAT. ANN. tit. 15, § 1902.1A(2) (Supp.
1969). As enacted by Act No. 216 this provision was derived substantially
verbatim from GCL § 251(f) (2), DEL. CODE ANN. tit. 8, § 251(f) (2)
(Supp. Pamph. 1968). The clause was amended by the Act of December 2,
1968, No. 361, [1968] Pa. Laws -, to read as set forth in the text, effective
retroactive to August 19, 1968, the effective date of Act No. 216. See note
173 supra,relating to voting requirements of the New York Stock Exchange.
204. BCL § 902.1A(1), PA. STAT. ANN. tit. 15, § 1902.1A(1) (Supp.
1969).
205. An exception exists for the corporate name which may be changed
by a plan of merger effected without shareholder approval. See text accompanying notes 160-163 supra.
206. BCL § 902.1A, PA. STAT. ANN. tit. 15, § 1902.1A (Supp. 1969).

for his shares 20 7 upon compliance with certain specified pro208
cedures.
Under Act No. 216 shareholders of any class of a BCL corporation are no longer entitled to judicial valuation of their shares or to
any other remedy 2 9 if, in a merger, no approval of shareholders is
required by the BCL 210 or if: (1) at the record date for taking
action on the plan, the shares are either listed on the New York or
American stock exchanges or are held of record by at least 2,500
shareholders, (2) the articles do not expressly require judicial
valuation of shares, (3) the board of directors has not provided for
judicial valuation of shares in connection with the transaction, 211
(4) in the case of shares converted by the plan, they are converted solely into corporate stock, not necessarily of a constitutent
corporation, or solely into such stock and cash in lieu of fractional
shares,212 and (5) in the case of any preferred or special class, the
21
plan has been approved by a class vote of such class.
The foregoing amendments represent an exercise by the General Assembly of the power conferred on it by the Constitutional
Amendment of November 8, 1966 to change the "common or stat207. Act of May 5, 1933, No. 106, §§ 311D, 311F, [1933] Pa. Laws 364,
as amended by Act of August 27, 1963, No. 534, § 1, [1963] Pa. Laws 1355;
Act of May 5, 1933, No. 106, § 908A, [1933] Pa. Laws 364, as amended by Act
of July 11, 1957, No. 370, § 1, [1957] Pa. Laws 711.
208. BCL § 515, PA. STAT. ANN. tit. 15, § 1515 (Supp. 1969).
209. In the absence of fraud or fundamental unfairness, BCL §§ 5E,
515K, PA. STAT. ANN.tit. 15, § 1005E (Supp. 1969), § 1515K (1967).
210. BCL § 515L(2), PA. STAT. ANN. tit. 15, § 1515L (Supp. 1969)
(derived from GCL § 262 (k), DEL. CODE ANN. tit. 8, § 262k (Supp. Pamph.
1968) ); see BCL § 902A, PA. STAT. ANN. tit. 15, § 1902.1A (Supp. 1969).
211. BCL §§ 311D, 311F, 515L(1), 908A, PA. STAT. ANN. tit. 15, §§ 1311
D, 1311F, 1515L(1), 1908A (Supp. 1969) (derived in part from GCL § 262
(k), DEL. CODE ANN. tit. 8, § 262(k) (Supp. Pamph. 1968) ). S.B. 673 (P.N.
1234) followed the substance of the Delaware law, but in S.B. 1169
(P.N. 2091) § 515L(1) was amended to read substantially as finally enacted. See text accompanying notes 549-550 infra.
212. BCL § 514M(2), PA. STAT. ANN. tit. 15, § 1515M(2) (Supp. 1969).
This provision renders the judicial valuation rights applicable unless the
shares converted by the plan are converted solely into shares of the "acquiring" (e.g., under BCL § 311, PA. STAT. ANN. tit. 15, § 1311 (1967) (Supp.
1969), the purchasing or controlling corporation) or the "surviving, new
or other" corporation (e.g., under BCL § 902A(4), PA. STAT. ANN. tit. 15,
§ 1902A(4) (Supp. 1969), the constituent corporations in a straight merger
or consolidation or the "other corporation," or buying corporation, in a
Jerrold-type transaction). BCL § 515M(2) is derived in part from the
then current text of GCL § 262 (k), DEL. CODE ANN. tit. 8, § 262 (k) (Supp.
Pamph. 1968), which differed from the BCL, inter alia, by requiring judicial valuation of shares in a Jerrold-type transaction.
213. BCL § 515M(3), PA. STAT. ANN. tit. 15, § 1515M(3) (Supp. 1969).
This requirement does not appear in GCL § 262(k), and was added in recognition of the fact that under BCL § 902C, PA. STAT. ANN.tit. 15, § 1902C
(Supp. 1969), only a majority of the votes entitled to be cast by holders
of voting shares is required to approve a merger while under the then current text of GCL § 251 (c), DEL. CODE ANN. tit. 8,§ 251 (c) (Supp. Pamph.
1968), two-thirds of all shares (voting and non-voting) was required for
approval. By House Bill No. 270, Del. Laws of 1969, approved June 23,
1969, GCL §§ 251, 252 were amended to conform to BCL § 902C.
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utory law" applicable to existing corporations and their shareholders. They also represent a legislative determination that where a
class of shares is listed on the New York or American stock exchange or is so widely held that an equivalent over-the-counter
market may be presumed to exist, i.e., that a so-called "statutory
market" exists, noncontrolling shareholders in such circumstances
are realistically hiring out their capital. Finally the amendments
represent the legislative recognition that such noncontrolling
shareholders, when dissatisfied by corporate action, may obtain by
a sale on the "statutory market" a valuation for their shares which
is at least as fair and effecatious as that secured through protracted court valuation proceedings under the BCL.
Where, however, a particular transaction presents a specific
fact situation which suggests that one or more of the assumptions
which underlie the foregoing legislative definition of a "statutory
market" are absent, the board of directors is authorized to "pull
the teeth" of an otherwise potentially meritorious injunction proceeding by providing in advance for the applicability of the judicial valuation provision.
The amendments specifically authorize a plan to contain a
provision:
that any time prior to the filing of articles of merger
or articles of consolidation with the Department of State
the plan may be terminated by the board of directors of
any corporation which is a party to the plan notwithstanding approval of the plan by shareholders of214all or any
of the corporations which are parties to the plan.
Thus it is clear that provision by the board for judicial valuation
of shares will not irrevocably commit the corporation to an indefinite cash disbursement to dissenting shareholders.
The amendments also make clear that neither a proxy nor a
vote against a plan constitutes a written objection to the plan for
shareholder eligible to inthe purposes of rendering an objecting
21
voke judicial valuation of his shares. 5
E. Inclusion of Additional Public Utilities and Codificationof
Their Special Powers
1. Additional Public Utilities Included
Prior to 1964 all intrastate public utility corporations, i.e.,
corporations subject to the supervision of the Pennsylvania Public
214. BCL § 902C, PA. STAT. ANN. tit. 15, § 1902C (Supp. 1969) (derived substantially verbatim from GCL § 251(d), DEL. CODE ANN. tit. 8,
§ 251(d) (Supp. Pamph. 1968) ).
215. BCL § 515B, PA. STAT. ANN. tit. 15, § 1515B (Supp. 1969).

Utility Commission or the Water and Power Resources Board, were
excluded from the scope of the BCL. 210 Effective January 1, 1964
intrastate common carriers by motor vehicle incorporated under
Pennsylvania law were brought automatically within the scope of
the BCL, and all other intrastate domestic public utility corporations, except railroads, were permitted to elect to accept the
act.2 1 7 In 1966 all foreign public utility corporations were brought
automatically within the scope of the foreign corporation provisions of the BCL, 218 and the separate laws relating to domestic
221
canal, 222 ferry, 223
boom and lumber, 219 boulevard, 2 0 bridge,
traction and motor power, 224 road, 225 transportation by vessel, 226
tunnel, 22 7 turnpike, 22 8 wharf, 229 and airline and other non-surface

transportation 23 0 corporations were repealed on the assumption
that no such corporations then existed.2 3 1 However, the effect of
the 1966 amendments was to leave in limbo any such corporation
which might continue to exist, assuming that it had not elected to
accept the BCL. This result arose since the corporation was not
subject to the provisions of the BCL, yet was without its prior
corporation law.
Act No. 216 solved this problem by reversing the format of the
public utility scope provisions of the BCL. Formerly all except
specified public utilities were excluded from the BCL; now all
public utilities, with specified exceptions, are included within the
scope of the act. Thus under the amendments a proposed or exist216. Act of May 5, 1933, No. 106, § 4, [1933] Pa. Laws 364, as amended
by Act of July 11, 1957, No. 370, [1957] Pa. Laws 711.
217. Act of May 5, 1933, No. 106, § 4A, [1933] Pa. Laws 364, as amended
by Act of Aug. 27, 1963, No. 536, [1963] Pa. Laws 1381.
218. BCL § 1001 et seq., PA. STAT. ANN. tit. 15, § 2001 et seq. (1967)
(Supp. 1969); See Act of May 5, 1933, No. 106, §§ 3c, 4, [1933] Pa. Laws
364, as amended by Act of Jan. 18, 1966, No. 519, [1965] Pa. Laws 1305.
219. Act of June 22, 1883, No. 141, [1883] Pa. Laws 156, as amended by
Act of June 10, 1893, No. 314, [1893] Pa. Laws 412.
220. Act of June 26, 1895, No. 271, [1895] Pa. Laws 382.
221. Act of April 29, 1874, No. 32, § 2(2), cl. V, [1874] Pa. Laws 73;
Act of April 12, 1855, No. 232, [1855] Pa. Laws 217.
222. Act of June 24, 1895, No. 129, [1895] Pa. Laws 221 (related to the
incorporation of ship canal companies to connect the Great Lakes and
navigable rivers). Except for corporations incorporated under this act,
canal companies appear to have been incorporated exclusively by special
acts enacted prior to 1874.
223. Act of April 29, 1874, No. 32, § 2(2), cl. VII, [1874] Pa. Laws 73.
224. Act of March 22, 1887, No. 9, [1887] Pa. Laws 8 (motor power);
Act of June 13, 1883, No. 108, [1883] Pa. Laws 122 (traction).
225. Act of April 29, 1874, No. 32, § 2 (2), cl. IV, [1874] Pa. Laws 73.
226. Id. § 2(2), cl. VIII.
227. Act of June 25, 1895, No. 229, [1895] Pa. Laws 311.
228. Act of Jan. 26, 1849, No. 13, [1849] Pa. Laws 10.
229. Act of April 29, 1874, No. 32, § 2(2), cl. XXI, [1874] Pa. Laws 73,
as amended by Act of April 17, 1876, No. 25, § 1, [1876] Pa. Laws 30.
230. Act of April 29, 1874, No. 32, § 2(2), cl. XVIII, XX, [1874] Pa. Laws
73, as amended by Act of July 9, 1901, No. 313, [1901] Pa. Laws 624, as
amended by Act of May 11, 1909, No. 288, [1909] Pa. Laws 515.
231. Act of May 5, 1933, No. 106, §§ 1203(a), 1203(e) (1), [1933] Pa.
Laws 364, as added by Act of Jan. 18, 1966, No. 519, [1965] Pa. Laws 1305.

PennsylvaniaBusiness CorporationLaws
DICKINSON LAW REVIEW

ing domestic public utility corporation is fully subject to the BCL
unless it satisfies all of three distinct conditions: (1) it is (or if a
proposed corporation, will be upon the commencement of its operations) subject to the supervision of the Pennsylvania Public Utility Commission, 2 2 (2) it is (or if a proposed corporation, will be)
a corporation incorporated under the General Railroad Law of
1868,2 13 the Corporation Act of 1874,24 the Natural Gas Act of
1885,235 or a similar pre-1874 special act for

a purpose or purposes including, in any form of language,
the purpose or purposes of furnishing railroad, water supply, natural or artificial gas or gas transportation, telegraph, electric or hydroelectric, petroleum238or petroleum
products transportation or telephone service,
and (3) it has not yet voluntarily elected to become subject to the
BCL.

23 7

The effect of this amendment, in addition to clarifying the BCL
corporation status of any of the boom, etc., corporations, whose
former corporation laws were repealed in 1966, was to bring within
the scope of the act all remaining domestic public utility corporations not expressly excluded by the amendments. More specifically, the amendment brought within the scope of the act all drain
and sewer companies,2 3a inclined plane railways,

23 9

trackless trolley

omnibus, stage and non-motor carrier omnibus lines, 240 refrigeration companies, 41 street railways, 242 and elevated-underground
232.

BCL § 4B(2) (i),

PA. STAT. ANN.

tit. 15, § 1004B (2) (i)

(Supp.

1969). This provision limits the exclusion to public utilities furnishing
some intrastate service.
233. PA. STAT. ANN. tit. 15, §§ 3901 et seq. (1967).
234. PA. STAT. ANN. tit. 15, §§ 3011 et seq. (1967).
235.

PA. STAT. ANN. tit. 15, §§ 3541 et seq. (1967).

236. BCL § 4B(2) (ii), PA. STAT. ANN. tit. 15, § 1004B(2) (ii) (Supp.
1969).
237. BCL § 4B(2) (iii), PA. STAT. ANN. tit. 15, § 1004B(2) (iii) (Supp.
1969).
238. Act of April 29, 1874, No. 32, § 2(2), cl. XXV, [1874] Pa. Laws 73,
as added by Act of June 10, 1893, No. 319, [1893] Pa. Laws 435.
239. Act of April 29, 1874, No. 32, § 2(2), cl. XXIV, [1874] Pa. Laws 73,
as added by Act of April 17, 1876, No. 25, [1876] Pa. Laws 30; Act of May
1, 1876, No. 48, [1876] Pa. Laws 84.
240. Act of April 29, 1874, No. 32, § 2 (2), cl. XXIII, [1874] Pa. Laws 73,
as added by Act of April 17, 1876, No. 25, [1876] Pa. Laws 30, as amended
by Act of June 18, 1923, No. 323, [1923] Pa. Laws 844. Act of March 27,
1854, No. 184, [1854] Pa. Laws 215, extending the Manufacturing Companies
Act of April 7, 1849, No. 368, [1849] Pa. Laws 563 to the business of common
carriers, but without the capacity to hold real estate was repealed in 1966
by BCL § 1203 (a) (30), PA. STAT. ANN. tit. 15, § 2203 (a) (30) (1967).
241. Act of April 29, 1874, No. 32, § 2(2), cl. X, [1874] Pa. Laws 73, as
amended by Act of June 24, 1895, No. 163, [1895] Pa. Laws 253.
242. Act of May 14, 1889, No. 227, [1889] Pa. Laws 211; see also Act of
March 19, 1879, No. 10, [1879] Pa. Laws 9; Act of May 23, 1878, No. 59,
[1878] Pa. Laws 111.

passenger railways. 24 3 The existing separate laws relating to these
public utilities 244 were thereby rendered obsolete and accordingly
45
were repealed by the amendments.
The amendment also affected the status of corporations furnishing newly-created public utility service. Thus a domestic corporation furnishing oxygen or nitrogen gas transportation service 248 may be organized under the Corporation Act of 1874 or the
Natural Gas Act of 1885 only if the oxygen or nitrogen purpose
is joined with one of the excluded purposes specified in BCL section
4B(2) (ii). A corporation organized for oxygen or nitrogen gas
transportation purposes simplicitier may be organized only under
247
the BCL.

The expansion of the scope of the BCL to include additional
public utilities required related amendments to the BCL discussed
248
in other parts of this Article.
2. Railroad Corporations
Formerly railroad corporations were the only class of intrastate domestic public utility corporations barred from electing to
accept the BCL. 249

Under Act No. 216 railroads are eligible to

accept the BCL in the same manner as other public utility corpora250
tions.
3.

Codification of Condemnation and Street Entry Powers of
Public Utilities

The failure of the BCL in 1933 to include public utility corporations is ascribed, in significant part, to the practical and po243. Act of June 7, 1901, No. 251, [1901] Pa. Laws 523.
244. See notes 238-243 supra.
245. BCL §§ 1204(a), 1204(i), PA. STAT. ANN. tit. 15, §§ 2204(a),
2204(i) (Supp. 1969).
246. Authorized by Act of Nov. 18, 1968, No. 321, [1968] Pa. Laws -;
Act of Nov. 18, 1968, No. 320, [1968] Pa. Laws , amending PA. STAT.
ANN. tit. 66, § 1102(17) (e) (1959).
247. BCL §§ 4B(2) (ii), 6C, PA. STAT. ANN. tit. 15, §§ 1004B(ii), 1006C
(Supp. 1969). Such a BCL corporation exercises its condemnation and
other special powers by reference to the powers of a combined oxygen or
nitrogen and other purpose corporation incorporated under the Corporation
Act of 1874 or the Natural Gas Act of 1885. BCL § 322G, PA. STAT. ANN.
tit. 15, § 1322G (Supp. 1969).
248. See text accompanying notes 60-61 supra relating to public utility
names; text accompanying notes 63-67 supra relating to shareholder rights
of the Commonwealth and its political subdivisions in public utility
corporations; and text accompanying notes 251-320 infra relating to codification of the eminent domain and other special powers of public utilities.
249. Act of May 5, 1933, No. 106, § 4B(2) (ii), [1933] Pa. Laws 364, as
amended by Act of Jan. 18, 1966, No. 519, [1965] Pa. Laws 1305.
250. BCL § 4B(2), PA. STAT. ANN. tit. 15, § 1004B(2) (Supp. 1969).
BCL § 505B, PA. STAT. ANN. tit. 15, § 1505B (Supp. 1969), was added to
preserve the straight (i.e., noncumulative) voting for directors which has
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litical difficulties inherent in any attempt to codify and restate
the special powers of public utilities. Even when the BCL was
made optionally applicable to public utilities effective January 1,
1964, the issue was avoided by the device of providing that a BCL
corporation, authorized under the Public Utility Law251 to render
one or more public utility services, should have the same special
powers as if it had been organized under the appropriate older
stated corporate purpose of renparticular corporate law for the
252
dering such service or services.
However, this technique required the continued and parallel
existence of the older corporate law schemes. The 1966 repeal of
the older corporate laws applicable to certain obsolete public utilities. 253 and especially the proposed 1968 repeal of the particular54
corporate laws applicable to a group of active public utilities,
dictated that codification finally be attempted at least as to such
utilities.
The PBA Corporation Law Committee delegated the codification task to the Section on Public Utility Law of the Pennsylvania
Bar Association. The Section on Public Utility Law prepared a
codification applicable to all types of public utility service, and not
just to those whose older particular corporation laws had been
repealed in 1966 or were scheduled for such repeal in 1968. This
course of action was adopted in view of the controversial nature of
public utility condemnation rights and in recognition of the fact that
the sponsors of the codification would probably prefer to take the
codification medicine in a single swallow.
The fundamental purpose of the special powers of public
utilities is to authorize such utilities to place their facilities where
necessary upon real estate within Pennsylvania. Under some circumstances the placement constitutes a "taking" or condemnation
of property requiring the payment of compensation to the owners
of the occupied real property. 255 In other cases the placement consists of an authorized use of a right-of-way, typically a street or
highway, which has already been dedicated or condemned for public purposes. The public purposes include, inter alia, the placement
been applicable to railroad corporations in the absence of contrary charter
provision since November 8, 1966. See note 43 supra.
251. PA. STAT. ANN. tit. 66, §§ 1101 et seq. (1959).
252. Act of May 5, 1933, No. 106, § 322, [1933] Pa. Laws 364, as added
by Act of Aug. 27, 1963, No. 536, [1963] Pa. Laws 1381.
253. See text accompanying notes 218-231 supra.
254. See text accompanying notes 232-245 supra.
255. See, e.g., PA. CONsT. art. 1, § 10, art. 10, § 4.

of public utility lines, and therefore, the public utility is not
required to pay compensation for the entry. 256 This latter power
is frequently referred to as the "street entry" power.
Under the amendments a BCL public utility corporation has
three alternative and cumulative bases of condemnation and entry power. First, the corporation may condemn or enter under
authority conferred apart from the scheme of the corporation law,,
e.g., for water 257 or water power,258 abatement of water or solid'
waste pollution

59

or natural gas reservoir 260 purposes, in which

case the condemnation or entry is completely free of the restrictions
of the BCL.2 6 1 Second, the BCL corporation may utilize the powers
available since January 1, 1964 by reference to the condemnation
and street entry powers of a corporation incorporated under any
unrepealed pre-1933 public utility corporation act for the purpose
of rendering the service to be furnished by the BCL corporation.
In this case the condemnation or entry is free of all restrictions of
the BCL except section 322H. Third, the corporation may condemn
under the specific power conferred by section 322A, in which case
the condemnation will be subject to section 322A and such of the restrictions, if any, of sections 322B, C, D and F as may be applicable.26 2

The corporation may also enter streets under the specific

power conferred by section 322E, in which case the entry will be
subject to section 322E and such of the restrictions of section 322F
263
as may be applicable.
The several subsections of the section compress the contents
of many earlier statutes into a condensed and necessarily complicated structure.
256. Pittsburgh Nat'l Bank v. Equitable Gas Co., 421 Pa. 468, 220 A.2d
12 (1966).
257. PA. STAT. ANN. tit. 32, § 639 (1967),
258. PA. STAT. ANN. tit. 32, §§ 622-623 (1967).
259. PA. STAT. ANN. tit. 35, § 691.315 (Supp. 1969); PA. STAT. ANN.
tit. 52, § 30.51 (Supp. 1969).
260. PA. STAT. ANN. tit. 52, § 2401 (a) (1966).
261. BCL § 322A, PA. STAT. A~NN. tit. 15, § 1322A (Supp. 1969), provides that the condemnation powers granted are "in addition to any other
power of eminent domain conferred by any other act. . . ." BCL § 322E,
PA. STAT. ANN. tit. 15, § 1322E (Supp. 1969), provides that the street entry
powers granted are "in addition to any other similar power conferred by
any other act ....
"
262. The restrictions of BCL §§ 322B-C, PA. STAT. ANN. tit. 15, § 1322
B-C (Supp. 1969), are expressly limited to condemnations effected pursuant to "the powers conferred by subsection A of this section....." The
restrictions of BCL § 322D are expressly applicable only "whenever it
shall be necessary . . . to condemn by authority of subsection A of this
section...." BCL § 322D, PA. STAT. ANN. tit. 15 § 1322D; see also note

263 infra.
263. The provisions of BCL § 322F, PA. STAT. ANN. tit. 15, § 1322F
(Supp. 196!), are expressly applicable only to condemnations under BCL
§ 322A, PA. STAT. ANN. tit. 15, § 1322A, (Supp. 1969), and to the entries
effected under BCL § 322E, PA. STAT. ANN. tit. 15, § 1322E (Supp. 1969) by
the language of BCL § 322F which makes BCL § 322F applicable with respect to matters arising under "subsections A through E of this section.
."
BCL § 322F, PA. STAT. ANN. tit. 15, § 1322F (Supp. 1969).
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BCL § 322A. This subsection confers the power of eminent
domain upon public utility corporations furnishing certain: (1)
rail or ferry,26 4 (2) gas, water or petroleum or petroleum products
pipeline transportation or electric transportation, 65 (3) gas, elec266
tricity or steam distribution or air conditioning or refrigeration,
(4) water supply, 67 (5) sewage collection and treatment, 268 (6)
communication by telephone or telegraph 2 9 and (7) hydroelectric power 270 services. 7 1 In order to eliminate the need for a detailed enumeration of ancillary purposes for which the condemnation powers are conferred,272 the subsection expressly confers the
power of condemnation generally for such "ancillary purposes
[as are] reasonably necessary or appropriate for the accomplish264. Derived from PA. STAT. ANN. tit. 15, §§ 4061, 4081, 4089 (1967),
§ 4280 (Supp. 1969) (railroads); Act of June 18, 1923, No. 323 [1923] Pa.
Laws 844 (trackless trolley omnibus); Act of June 1, 1907, No. 266, § 1,
[1907] Pa. Laws 368 (street railways); Act of June 7, 1901, No. 251, § 8,
[1901] Pa. Laws 523 (underground and elevated street railways); Act of
May 14, 1889, No. 227, § 19, [1889] Pa. Laws 211 (street railways); Act of
May 1, 1876, No. 48, § 1, cl. 3, [1876] Pa. Laws 84 (inclined plane); Act of
April 29, 1874, No. 32, § 32, [1874] Pa. Laws 73, as amended by Act of April
17, 1876, No. 25, § 8, [1876] Pa. Laws 30 (ferry); Act of June 6, 1887,
No. 244, [1887] Pa. Laws 352 (ferry). The power to condemn for trackless
trolley purposes is an innovation introduced by Act No. 216.
265. Derived from PA. STAT. ANN. tit. 15, § 3351 (Supp. 1969). See
also notes 266-267 infra.
266. Derived from PA. STAT. ANN. tit. 15, § 3221 (Supp. 1969) (artificial or manufactured gas and steam); PA. STAT. ANN. tit. 15 §§ 3271-72
(Supp. 1969) (electricity); PA. STAT. ANN. tit. 15, §§ 3547, 3549-52 (Supp.
1969) (natural gas); Act of June 24, 1895, No. 163, [1895] Pa. Laws 253, as
amended by Act of April 25, 1903, No. 235, [1903] Pa. Laws 303 (street
entry refrigeration). The condemnation power for refrigeration service and
the condemnation and street entry powers for air conditioning service are
innovations introduced by Act No. 216.
267. Derived from PA. STAT. ANN. tit. 15, § 3241 (1967).
268. Derived from Act of July 29, 1953, No. 268, [1953] Pa. Laws 1030;
Act of April 29, 1874, No. 32, § 2(2), cl. XXV, [1874] Pa. Laws 73, as added
by Act of June 10, 1893, No. 319, [1893] Pa. Laws 435.
269. Derived from PA. STAT. ANN. tit. 15, §§ 3302, 3304, 3310 (1967).
270. Derived from PA. STAT. ANN. tit. 15, §§ 3243 (Supp. 1969), 3244
(1967); PA. STAT. ANN. tit. 32, §§ 622-623 (1967).
The reference to "hydroelectric power" in lieu of the older term "water power" is an innovation introduced by Act No. 216.
271. The form of language employed in clauses (1) through
(7) was
patterned after the statutory definition of "public utility" in the Public
Utility Law, PA. STAT. ANN. tit. 66, § 1102(17) (1959).
272. See PA. STAT. ANN. tit. 15, § 4071 (1967) (railroads authorized to
condemn for needed dock, piers and wharves), and PA. STAT. ANN. tit. 15,
§§ 3249-50 (1967) (water companies authorized to condemn to relocate
flooded roads and to secure land to protect watersheds from contamination)
as examples of the type of provision intended to be supplied by the "ancillary" language.

ment"2 73 of the principal purposes expressly enumerated in clauses
(1) through (7) of the subsection.
BCL § 322B. This section codifies the restrictions of the older
statutes relating to the amount or identity of the property to be
condemned.2 74 Under the rule that an act of Assembly does not
operate in derrogation of the rights of the Commonwealth in the
absence of an express reference to the sovereign, 75 property owned
by the Commonwealth cannot be taken under BCL section 322A.
Instead the property continues to be available for public utility
purposes as heretofore provided by law, usually by license under
the Administrative Code.276 Therefore, no limitations relating to
Commonwealth property appear in BCL section 322B.
The few statutory provisions of the older statutes setting
forth restrictions on the power to condemn property owned by
another entity vested with the power of eminent domain, e.g.,
property of a public utility or municipality, were omitted because
such provisions had been interpreted in general as effecting no
change in the common law. 277

Under the common law the potential

circularity, which exists when one condemnor proposes to take
the property of another condemnor 278 is avoided by permitting
such a condemnation only where the need of the moving condemnor
is paramount and the taking will not materially interfere with
those functions of the underlying owner in aid of which the power
27 9
to condemn has also be granted.
BCL § 322C. This subsection requires Pennsylvania Public
Utility Commission approval of the condemnation of property outside the limits of highways and rail rights-of-way, waters or other
public way or places for the purpose of erecting electric and communication lines." 0 Under the older statutes electric companies
273. BCL § 322A, PA. STAT. ANN. tit. 15, § 1322A (Supp. 1969).
274. See notes 264-266, 268-269 supra. The amendments standardized
the curtilage provisions of the older acts at 300 feet and codified the lot
rule. See, e.g., Charch v. Pennsylvania P.U.C., 183 Pa. Super. 371, 132 A.2d
894 (1957). The width restrictions formerly applicable to street railway
right-of-way were omitted as needlessly complicated and probably aca-

demic. The trackless-trolley limitations were patterned after the street

railway limitations.

The specific structural limitations applicable

to

petroleum pipelines were omitted as needlessly complicated and probably

academic.
275. See, e.g., Petition of Pittsburgh, 376 Pa. 447, 103 A.2d 721 (1954);
Appeal of Reading Co., 343 Pa. 320, 22 A.2d 906 (1941).
276. See PA. STAT. ANN, tit. 71, § 194 (1962).
277. See, e.g., Edgewood Borough Petition, 318 Pa. 268, 178 A. 383
(1935); Westside Elec. Street Ry. v. Power Co., 8 D. & C. 281 (C.P. Wash.
1926).
278. Because, of course, the underlying owner could theoretically recondemn the property back from the first condemnor.
279. See, e.g., Scranton Gas & Water Co. v. Delaware L. & W. R.R.,
225 Pa. 152, 161, 73 A. 1097, 1100 (1909).
280. The provision permitting the Commission to act after "opportunity
for hearing," is an innovation introduced by Act No. 216, and authorizes the
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and telephone and telegraph companies have the right to take property outside the lines of public streets, but must first obtain Commission approval.281 Since no other utilities having comparable
powers are subject to Commission review, 282 it was apparent that
the purpose of the limitation was to provide for neighbors, who
have no compensable interest, a forum in which to obtain review
of the necessity for and reasonableness of esthetically-undesirable
aerial lines. The change effected by Act No. 216 permits electric,
telephone and telegraph utilities subject to the BCL to erect distribution substations and central offices and to install underground
cables without special proceedings, in a manner consistent with
the treatment of water, gas, steam heating and other utilities.28 2
Section 406 of the Eminent Domain Code 28 4 provides that
preliminary objections shall be the sole method of challenging the
power or right of the condemnor to condemn the property or the
procedure followed by the condemnor. Under the prior practice
this same issue could be raised in limine by contesting the jurisdiction of the Commission to pass upon the public necessity for the
condemnation. 28 5 BCL section 322 expressly states that "the power
of the public utility corporation to condemn the subject property or
the procedure followed by it shall not be an issue in the commission proceedings held" 286 under that section, thereby clearly
postponing these issues to the condemnation proceeding. It is, of
course, still possible to question on other grounds the Commission's
jurisdiction to hear the case, but now all such jurisdictional issues
are to be raised initially before the Commission and then are to be
reviewed by the Superior Court on direct appeal from the Commission's order, rather than by plenary equity action in limine.
Commission to omit a hearing where the property owner has no objection

to the proposed line as such, but merely demands judicial valuation of the

property taken.
281. See notes 265-266, 269 supra.
282. See notes 264, 268, 270 supra.
283. The comparable requirement relating to commission approval of
condemnations for sewer lines of the Act of July 29, 1953, No. 268, [1953]
Pa. Laws 1030, was omitted as unconstitutional. See Bell Telephone Co. v.
Driscoll, 343 Pa. 109, 21 A.2d 912 (1941); Hilgate Bros. Co. v. Bashore, 331
Pa. 255, 200 A. 672 (1938); York Ry. v. Driscoll, 331 Pa. 193, 200 A. 864
(1938). The provision of Act of July 2, 1883, No. 54, § 2(h), [1883] Pa.
Laws 61, as amended, PA. STAT. ANN. tit. 15, § 3351(h)

(1967),

requiring

approval by the Commission of petroleum pipeline condemnations "whenever the same is required by the Public Utility Law," was omitted as supplied by BCL § 6D, PA. STAT. ANN. tit. 15, § 1006D (Supp. 1969).
284.

PA. STAT. ANN. tit. 26, § 1-406 (Supp. 1969).

285. See, e.g., Toler v. Pennsylvania P.U.C., 185 Pa. Super. 222, 138 A.2d
221, aff'g, 70 Dauph. 190 (C.P. Pa. 1958).
286. BCL § 322C, PA. STAT. ANN. tit. 15, § 1322C (Supp. 1969).

BCL § 322D. This subsection implements a policy directive of
the General Assembly that condemnors be prohibited from acquiring base fee interests in the property taken.8 7 This is sound public policy because the condemnee should not run the risk that the
jury will reduce the valuation because of the remote possibility that
reversion will occur, and public utility ratepayers should not be
deprived of the economic benefits of salvageable facilities just because the facilities happen to be real estate rather than personal
property. The provision is concerned with the limitation on or
duration of the estate in time, and not with the extent of the estate
in space. Hence there is no requirement that a corporation taking
the surface also takes the coal, minerals, etc., unless required for
support or otherwise. The subsection also provides that the resolution of condemnation must define the lesser estate, if one is to be
2 88
taken.
BCL § 322E. This subsection grants to a public utility corporation authorized to condemn property by BCL section 322A the power
to enter upon streets, highways, waters and other similar public
ways. This power is not an eminent domain power and its exercise
9
28
does not give a right to damages.

This subsection, and related repeals, 290 also codifies and simplifies the statutory law relating to the regulatory powers of the
Pennsylvania Public Utility Commission and local political subdivisions over the activities of public utilities within the lines of
streets, highways and other similar public ways. The subdivision,
therefore, eliminates a great deal of confusion caused by occasional
lapses by the courts and the General Assembly in recognizing the
deveopment of public utility regulation in the Commonwealth.
Before a proposed public utility corporation may lawfully install its facilities within the right-of-way lines of a given street or
highway and furnish service to abutting property owners, the pro287.

"A ...

(14)

study ...

should be made ...

for the purpose of:

Prohibiting condemnors from acquiring base fee inter-

ests in the property taken. .. ."
H.B. 59, Serial No. 64, cl. 14, 1959 Session, HISTORY OF HOUSE BILLS AND
RESOLUTIONS 323 (1959-60).
288. BCL § 322D, PA. STAT. ANN. tit. 15, § 1322D (Supp. 1969), provides that the public utility must condemn a fee when it condemns "the
freehold in the surface of any tract of property, or the right to the exclusive
possession for any indefinite period of the surface of any tract of property .... ." The reference to "tract" clearly indicates that the nature of
the use is to be judged by the whole taking, and not just by a relatively
small part thereof. Thus the use of a small part of a right-of-way for
tower footings, meter posts, etc., does not require that the right-of-way be
taken in fee simple.
289. See note 256 supra.
290. BCL §§ 1204(c)-(d), PA. STAT. ANN. tit. 15, §§ 2204(c)-(d) (Supp.
1969).
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posed public utility ordinarily must satisfy three distinct conditions:
(i) Receipt of Corporate Charter Rights. Obviously an incorporated public utility cannot exist as a corporation unless it
has either been created by special act, or by the more modern procedure of formation under a general law. The act of incorporation
ordinarily operates as a delegation from the Commonwealth of the
power of eminent domain, e.g., BCL section 322A, and the right to
enter public streets and highways, e.g., BCL section 322E. These
rights are ordinarily referred to as "charter rights."
(ii) Approval to do Business in Designated Area. When all
charters were granted by special act of Assembly the very grant
to a particular corporation of the express right to serve, for example, gas in a particular community automatically operated to confer the right to do business in that community. However, with the
advent of general corporation laws which permitted the incorporation of an unlimited number of corporations, some other device was
necessary in order to identify which corporation would be permitted to be the one monopoly authorized to serve, for example,
gas in a particular community. Also involved was the question
whether anyone at all should be permitted to render the service in
the community. For example, it might be considered socially undesirable to permit a gas company to render service in an aera in
the coal mining regions because of a desire not to depress coal
sales. In modern terms such general business rights are referred to
as "certificate rights" because in modern practice they are evidenced
by a certificate of public convenience issued by the Pennsylvania
2 91
Public Utility Commission.
(iii) Street Occupancy Regulation. The placement of any
object within the legally opened lines of a public street or highway
constitutes a public nuisance abatable by the local authorities unless such placement has been duly authorized. 292 Such authorization generally is included in the charter rights mentioned above.
However, it has always been recognized that detailed matters concerning the manner in which the street or highway is opened, backfilled, repaved, etc., the length of time that the excavation is open,
the length of trench opened at one time, the hours of excavation,
etc., may properly be matters of local concern and may be made
291. See, e.g., PA. STAT. ANN. tit. 66, §§ 1121-22 (Supp. 1969).
292. See, e.g., Midland Borough v. Steubenville Traction Co., 300 Pa.
134, 150 A. 300 (1930); Pittsburgh v. Pittsburgh & L. E. R.R., 263 Pa. 294,
106 A. 724 (1919).

the subject of reasonable regulations by the authorities having
responsibility for the maintenance of the street or highway. In
modern practice such regulation is carried out by the enactment
of a requirement that the public utility (1) apply to the local
authorities or the State Department of Highways for a street
opening or occupancy permit, (2) submit plans showing details
of the proposed construction, and (3) pay a fee reasonably calculated to reimburse the issuing authority for the expense incident
to the processing of the application and any necessary follow-up
inspections. 293 These powers are generally referred to as "street
occupancy regulations."
As indicated above, originally both the general charter rights
and the specific general business or "certificate" rights stemmed
from special acts of Assembly, with the implied understanding that
the public utility corporation would be subject to local street
occupancy regulations. Although the fact was not recognized at
the time, the General Assembly thus acted in two capacities, viz,
first as the forerunner of the Department of State in connection
with the incorporation of the public utility, and second, as the
forerunner of the Pennsylvania Public Utility Commission in exercising discretion to specify what type of public utility service could
be rendered by the new corporation and where. With the enactment of the general corporation laws and the transfer of the incorporating function to the Department of State, the Department of
State briefly exercised also a type of public utility commission
jurisdiction. This jurisdiction was, however, exercised on a nondiscretionary basis under an inflexible statutory standard which
provided that no corporate charter could be granted to a junior
2 94
applicant for territory already chartered to an existing company.
The concept did not work out satisfactorily, primarily because of
the existence of a great many conflicting "paper" charters, with
the result that general business authorization based on a non-discretionary statutory formula was quickly abandoned. 295 To fill up
the hiatus, the statutes were amended 296 to provide that once a
public utility corporation was organized under general law, it
could not furnish service in the more lucrative areas, i.e., cities and
boroughs, without the "consent" or general business authorization
293. See note 311 infra.
294. See, e.g., Act of April 29, 1874, No. 32,
The right to have and enjoy the franchises
incorporation within the district or locality
shall be an exclusive one; and no other

corporated for that purpose.

§ 34, [1874] Pa. Laws 73:
and privileges of such
covered by its charter
company shall be in-

...

295. See, e.g., Act of June 2, 1887, No. 199, [1887] Pa. Laws 310, amending Act of April 29, 1874, No. 32, § 34, cl. 3 [1874] Pa. Laws 73 to eliminate
exclusive right language. See also Act of June 24, 1895, No. 179, [1895] Pa.
Laws 266.
296. The amending was done simultaneously in the case of gas com-

panies.
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of the local authorities 97 who thus acted in the capacity of a local
public utility commission. Since, as noted above, the local authorities also possessed the power of street occupancy regulation, these
two concepts became intermingled. 29
As a result during the period from approximately 1880 to
approximately 1920 many seemingly inconsistent judicial opinions
were handed down. For example, when the real matter in issue
was the grant or denial of general business authorization the
courts would say that the municipality had an absolute discretion
' 299
On the other hand, when the
to grant or deny the "consent.
court was thinking of the problem from the point of view of street
occupancy regulation, it spoke in terms of a duty to grant the
"consent" under reasonable conditions 0 0°
The situation was factually cleared up with the creation in
1913 of The Public Service Commission of the Commonwealth of

Pennsylvania, now the Pennsylvania Public Utility Commission,,"'
and the vesting in it of the General Assembly's pre-1874 discretionary power to grant or deny general business authoriza297. This is shown quite clearly by the Act of June .2, 1887, No. 199,
§ 2, [1887] Pa. Laws 310, amending Act of April 29, 1874, No. 32, § 34, cl. I,
[1874] Pa. Laws 73, as amended, PA. STAT. ANN. tit. 15, § 3221 (Supp.
1969) (which prior to such amendment had already contained street occupancy regulation language) by adding further language requiring local
"consent" or general business authorization. PA. CONST. art. 17, § 9 (1874)
provided: "No street passenger railway shall be constructed within the
limits of any city, borough or township, without the consent of its local auSimilar "consent" language is contained in the statutory
thorities."
provisions cited for partial repeal by BCL § 1204 (c), PA. STAT. ANN. tit. 15,
§ 2204(c) (Supp. 1969). The statutory provisions cited for partial repeal
by BCL § 1204(d), PA. STAT. ANN. tit. 15, § 2204(d) (Supp. 1969), on the
other hand, relate to the imposition of permit requirements as an adjunct
to street occupancy regulation.
298. See, e.g., Act of June 2, 1887, No. 199, § 2, [1887] Pa. Laws 310,
amending Act of April 29, 1874, No. 32, § 34, cl. I, [1874] Pa. Laws 73, as
amended,PA. STAT. ANN. tit. 15, § 3221 (Supp. 1969).
299. See, e.g., Keystone State Tel. & Tel. Co. v. Ridley Park Boro., 28
Pa. Super. 635 (1905); cf. Allegheny City v. Millville, E. & S. St. Ry., 159
Pa. 411, 28 A. 202 (1893).
300. Central District & Printing Tel. Co. v. Homer City, 242 Pa. 597, 89
A. 681 (1914) (even when new construction involved, consent cannot be
withheld except on a reasonable basis); Dorrence v. Bristol Boro., 224 Pa.
464, 73 A. 1015 (1909); Springfield Water Co. v. Darby Boro., 199 Pa. 400,
49 A. 275 (1901); Fort P.H. Gas Co. v. Sewickley Boro., 198 Pa. 201, 47 A.
957 (1901); Pittsburgh's Appeal, 115 Pa. 4, 7 A. 778 (1887); Commissioners
of Northern Liberties v. Northern Liberties Gas Co., 12 Pa. 318 (1849);
Mountain Water Co. v. Emmaus Boro., 43 Pa. Super. 179 (1910); Philadelphia Steam Supply Co. v. Philadelphia, 15 W.N.C. 57 (1884).
301. Act of July 26, 1913, No. 854, [1913] Pa. Laws 1374 (repealed 1937)
(now PA. STAT. ANN. tit. 66, §§ 1101 et seq. (1959) ).

tion.30 2 Since it is settled in the law of Pennsylvania that those
subjects which are committed to the discretion of the Commission
are removed from the jurisdiction of other governmental agencies, 180 it has been clear to most careful observers that all existing
statutory provisions relating to "consent" authority in local political
subdivisions, 30 4 have been supplied, and hence repealed, by the
Public Utility Law30 5 and its predecessor legislation 0 6 to the extent that such provisions purport in terms to vest general business
authorization or "certificate" powers with respect to public utilities
in political subdivisions. 07
Thus under the law in effect prior to the enactment of Act No.
216, anyone could obtain charter rights by filing incorporation
papers with the Department of State for any type of public utility;
anyone could obtain public utility general business authorization
by securing a proper certificate of public convenience from the
Pennsylvania Public Utility Commission; and all public utilities
were subject to reasonable308 and lawful30 9 street occupancy regulations of the State Department of Highways or of local subdivisions.
This status was codified in the amendments by providing that
... before entering upon any street, highway or other
public way 310 the public utility corporation shall obtain
such permits as may be required by law311 and shall
302. From 1914 to 1964 the commissions also exercised the additional,
but superfluous, power to approve or disapprove the grant of charter rights.
See generally Zeiter, An Invitation to Public Utilities-The Amended
Pennsylvania Corporation and Public Utility Laws, 113 U. PA. L. REV. 187,
206-13 (1964).
303. See, e.g., Chester County v. Philadelphia Electric Co., 420 Pa. 422,
218 A.2d 331 (1966); Lansdale Boro. v. Philadelphia Electric Co., 403 Pa.
647, 170 A.2d 565 (1961); Duquesne Light Co. v. Upper St. Clair Twp., 377
Pa. 323, 105 A.2d 287 (1954); Taylor v. Moore, 303 Pa. 469, 154 A. 799 (1931).
304. See acts listed for repeal by BCL § 1204(c), PA. STAT. ANN. tit.
18, § 2204(c) (Supp. 1969).
305. PA. STAT. ANN. tit. 66, §§ 1121-24 (Supp. 1969).
306. Act of July 26, 1913, No. 854, [1913] Pa. Laws 1374 (effective Jan.
1, 1914).
307. Unfortunately the legislative record was marred by some sloppy
post-1913 legislation. Compare PA. STAT. ANN. tit. 15, § 3311 (1967) (repealed in part 1968) (drawn in terms of street occupancy powers only),
with Act of July 29, 1953, No. 268, [1953] Pa. Laws 1030 (drawn in terms of
both general business and street occupancy powers). Obviously the draftsman of the latter Act simply tracked similar pre-1914 legislation without
recognition of the changed circumstances.
308. See cases cited in note 300 supra.
309. Cf. Pennsylvania Power & Light Co. v. Scranton, 56 P.U.R. 3d 55,
66 Lack. Jur. 17, 56 Mun. 211 (C.P. Pa. 1964) (ordinance regulating safety
preempted by jurisdiction of Pennsylvania Public Utility Commission).
310. The term "water" was omitted because jurisdiction over entry into
water and land underlying water is in the Water and Power Resources
Board and such jurisdiction is preserved by BCL § 322F, PA. STAT. ANN.
tit. 15, § 1322F (Supp. 1969).
311. See PA. STAT. ANN. tit. 36, § 670-411 (Supp. 1969) (permits for
entry into state highways) and acts cited for partial repeal in BCL § 1204
(d), PA. STAT. ANN. tit. 15, § 2204(d) (Supp. 1969).
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comply with the lawful and reasonable regulations of
the governmental authority
having responsibility for the
12
maintenance thereofY
BCL § 322F. This subsection saves existing provisions of law
prohibiting the condemnation of certain historial lands,313 regulating condemnations for natural gas reservoirs,314 restricting condenmation rights to certificated public utilities and vesting in the
Pennsylvania Public Utility Commission the exclusive power to
effect condemnations for highway-rail crossing purposes, 15 and
limiting the power to condemn for surface water and water power
purposes. 10
BCL § 322G. This subsection continues the powers incorporated by reference effective January 1, 1964 from the pre-1933 particular public utility corporation acts. 1T The amendments modify
the language slightly to separate the references to the condemnation and street entry powers in order to make clear that Act No. 216
is not intended to overrule Pittsburgh National Bank v. Equitable
Gas Co. 318
BCL § 322H. Section 901 of the Eminent Domain Code3 19 provides that a taking of a non-fee easement or right-of-way for water,
electric, gas, petroleum or petroleum products pipeline, telegraph
312.

BCL § 322E, PA. STAT. ANN. tit. 15, § 1322E (Supp. 1969)

(foot-

notes added).
313. PA. STAT. ANN. tit. 26, § 191 (1958).
314. PA. STAT. ANN. tit. 52, § 2401 (1966).
315. PA. STAT. ANN. tit. 66, §§ 1124, 1179-81 (Supp. 1969).
316. PA. STAT. ANN. tit. 32. § 639 (1967).
This subsection relates only
to the condemnation of surface waters. The intention to authorize the
condemnation of subsurface rights is made clear by the insertion of
the term "subsurface sources" in § 322A(4), PA. STAT. ANN. tit. 15, § 1322A
(4) (Supp. 1969). Until some act of Assembly is enacted regulating the
condemnation of subsurface waters, no governmental approval will be required for the condemnation of subsurface water rights. This is because
the following language of BCL § 322F does not purport to establish a
system of regulation of the condemnation of subsurface water rights:
Nothing in subsections A through E of this section shall be construed . . . to permit the acquisition of water rights, water, or land
underlying the same by any public utility corporation which has
not received . . . a . . . permit for acquisition of water rights authorizing such acquisition.
BCL § 322F, PA. STAT, ANN. tit. 15, § 1322F (Supp. 1969); cf. Water and
Power Resources Bd. v. Green Springs Co., 394 Pa. 1, 145 A.2d 178 (1958).
In other words, BCL § 322F merely makes clear that all water right acquisitions under BCL § 322A are subject to applicable regulatory laws,
if any.
317. See text at notes 251-254 supra.
318. 421 Pa. 468, 220 A.2d 12 (1966); see text at note 256 supra.
319. PA. STAT. ANN. tit. 26, §§ 1-901 (Supp. 1969).

or telephone "lines" is not subject to the procedural provisions of
the Code. BCL section 322H is intended to make clear that no
change in procedure will result if the condemnation is effected by
a public utility under BCL section 322A. 320
F. Miscellaneous Changes
1. Uniformity of Application
The Supreme Court in Schaad v. Hotel Easton Co. 321 interpreted the Constitution of Pennsylvania and BCL section 5122 so as
to measure shareholder rights by the standard of the law in effect at
the time the class of shares involved was created and issued. Under Schaad the BCL could not be amended and the original text
forgotten, for it could be the original text, or an intermediate form
of the statute in effect at the time the class of shares was created
and issued, which would control. One of the stated purposes of the
Constitutional Amendment of November 8, 1966 was to authorize
the General Assembly to overrule Schaad.323 S.B. 673, as originally
introduced,3 4 proposed the complete implementation of the Constitutional Amendment by providing that the provisions of the
Act

25

should be uniformly applied to all business corporations

and classes of shares and that any inconsistent private rights should
give way to such uniform application.
The intention was that this brief legislative statement would
leave the whole matter in the hands of the courts. Presumably the
courts would be less inclined to deny effectiveness to BCL provisions on state contract clause 326 grounds, since article 10, section 3
of the Constitution of Pennsylvania as the last enacted, must
necessarily control. Article 10, section 3 under the Constitutional
Amendment of November 8, 1966 now grants the General Assembly
the unqualified power to modify "all present and future common
or statutory law

...

prescribing

...

rights

... of ...

share-

320. However a "line" condemnor may bring the entire condemnation
within the scope of the Eminent Domain Code, PA. STAT. ANN. tit. 26,
§ 1-901 (Supp. 1969), by electing to condemn a fee simple estate, subject
to a limited surface easement for agriculture, etc. BCL § 322D, PA. STAT.
ANN. tit. 15, § 1322D (Supp. 1969), and Eminent Domain Code § 901, PA.
STAT. ANN. tit. 26, §§ 1-901 (Supp. 1969).
321. 369 Pa. 486, 87 A.2d 227 (1952).
322. "This act shall not impair or affect any act done, offense committed, or right accruing, accrued, or acquired . . .prior to the time this
act takes effect .... " Act of May 5, 1933, No. 106, § 5, [1933] Pa. Laws 364.
323. See REPORT OF COMMITTEE No. 13 ON CORPORATIoNs, 34 PA. B.
Ass'N. Q. 315, 319-20 (1963).
324. S.B. 673, Printer's No. 711, 1967 Session (amending BCL § 5A, PA.
STAT. ANN. tit. 15, § 1005A (1967) ).
325. Which were proposed to be amended to set forth expressly those
rights which are to vary upon a time basis, e.g., BCL §§ 5D(2), 505B,
611B, 804 and 810(1), PA. STAT. ANN. tit. 15, §§ 1005D(2), 1505B, 1611B,
1804, 1810(1) (Supp. 1969).
326.

passed."

"No . . . law impairing the obligation of contracts

PA. CONST. art. 1, § 17.

. . .

shall be
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holders. 3 27 The draftsmen of the Amendment of November 8, 1966
themselves noted that the General Assembly's exercise of the
powers granted would be "subject to the [federal] constitutional
requirements of due process, equal protection of the laws, and the
prohibition against impairing [the obligation of] contracts." 328
The General Assembly was, however, unwilling to leave the
matter entirely to the courts. Accordingly, as finally enacted, the
BCL is to be applied uniformly to all business corporations,
regardless of their date 29 or manner 330 of incorporation, or of the
issuance of any shares of such a corporation, subject to three types
of exceptions. The first two types of exceptions are clear enough:
(1) amendments to the BCL are effective only prospectively unless
the amendatory act expressly provides otherwise 33' and (2) in
cases where the BCL itself makes a distinction in rights based upon
333
a time concept, 332 e.g. in the use of certain corporate names,
334
the preservation of certain straight voting rights,
common law
preemptive rights, 335 class voting rights3 3 6 and appraisal rights

337
upon the elimination of accrued but undeclared dividends.
The third type of exception states simply that "substantial"
accrued rights are not to be affected.3" 8 The General Assembly
specified that the right of a dissenting shareholder to valuation of
and payment for his shares is not a "substantial" right,33 9 but otherwise did not expressly define the term "substantial."

327. All charters of private corporations and all present and fufure common or statutory law with respect to the formation or
regulation of private corporations or prescribing powers, rights, duties or liabilities of private corporations or their officers, directors
or shareholders may be revoked, amended or repealed.
PA. CONST. art. 10, § 3.
328. REPORT OF COMMITTEE No. 13 ON CORPORATIONS, 34 PA. B. Ass'N.
Q. 315, 320 (1963).
329. E.g., before or after July 3, 1933, the original effective date of the
BCL.
330. E.g., by special Act of Assembly.
331. BCL § 5D(l), PA. STAT. ANN. tit. 15, § 1005D(1) (Supp. 1969).
See, e.g., Act of Dec. 2, 1968, No. 361, [1968] Pa. Laws -,
amending BCL
§§ 515M, 902.1A(2), PA. STAT. ANN. tit. 15, §§ 1515M, 1902.1A(2) (Supp.
1969), retroactive to August 19, 1968, the effective date of Act No. 216.
332. BCL § 5D(3), PA. STAT. ANN. tit. 15, § 1005D(3) (Supp. 1969).
333. BCL § 5D(2), PA. STAT. ANN. tit 15, § 1005D(2) (Supp. 1969).
334. BCL § 505B, PA. STAT. ANN. tit. 15, § 1505B (Supp. 1969).
335. BCL § 611B, PA. STAT. ANN. tit. 15, § 1611B (Supp. 1969).
336. BCL § 804, PA. STAT. ANN. tit. 15, § 1804 (Supp. 1969).
337. BCL § 810(1), PA. STAT. ANN. tit. 15, § 1810(1) (Supp. 1969).
338. BCL §§ 5A, 5D(4), PA. STAT. ANN. tit. 15, §§ 1005A, 1005D(4)
(Supp. 1969).
339. Notwithstanding ... [the preservation of "substantial" rights]
a shareholder shall not have any right to obtain, in the absence of
fraud or fundamental unfairness, an injunction against any pro-

The internal evidence in the BCL shows quite clearly, however,
that whatever the substantive significance of the term "substantial," it reflects merely an act of legislative grace, and not an indication of any uncertainty in the General Assembly over the scope of
its new powers under the Amendment of November 8, 1966. Thus,
in addition to eliminating appraisal rights in the case of certain
mergers and consolidations, 40 the General Assembly, inter alia,
abolished any common law preemptive rights of pre-1933 stocks
in issues of convertible securities and all common law preemptive
rights of any type of pre-1933 stocks traded on national securities
exchanges.'. 4 1 The General Assembly also repealed the statutory
rights of appraisal upon certain fundamental amendments of ar3 42
ticles affecting capital stock provisions.
2.

Preemption by Regulatory Acts

During the 1967-68 sessions of the General Assembly, attempts
were made to amend the BCL to subject certain corporate activity
to the prior approval of the State Registration Board for Professional Engineers. 343 Representatives of the Board were fearful that language in the stated purposes of BCL corporations or
other corporate documents would vitiate the regulatory jurisdiction
of the Board.
The Pennsylvania Bar Association took the position that regulatory provisions should not be enacted as part of the general
corporation laws. 344 Accordingly the PBA Corporation Law Committee drafted express language, which has been added to the
BCL by the amendments, (1) automatically disabling a BCL corporation from effecting a violation of an act of Assembly or valid
posed plan or amendment of articles authorized under any section
of this act, or to claim the right to valuation of and payment for
his shares because of any such plan or amendment except that he
may dissent and claim payment if and to the extent provided in
section 515 of this act where this act expressly provides that dissenting shareholders shall have the rights and remedies provided
in section 515 of this act.
BCL § 5E, PA. STAT. ANN. tit. 15, § 1005E (Supp. 1969). The exception
relating to "fraud or fundamental unfairness" was inserted as a reminder
that Pennsylvania courts will strain to render appraisal rights available in
fundamental transactions. See, e.g., Farris v. Glen Alden Corp., 393 Pa.
427, 143 A.2d 25 (1958).
340. See text accompanying notes 207-214 supra.
341. See text accompanying notes 132-140 supra.
342. See text accompanying notes 149-154 supra.
343. H.B. 246, 1967 Session.
344. In June 1967, the House of Delegates of the Pennsylvania Bar
Association adopted a resolution opposing H.B. 246 and providing generally
that this Association recommends that any legislation which provides that the general corporation laws shall not interfere with
the governmental regulation of trades, businesses and professions
be drawn in general terms, and shall not relate to particular
trades, businesses and professions.
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administrative regulation, (2) rendering any filed document or
other corporate action ineffective as against the Commonwealth
and its agencies until the violation is cured, and (3) providing that
if and to the extent an act of Assembly regulating the business of
the corporation shall set forth provisions relating to the government and affairs of corporations which are inconsistent with the
provisions of the BCL on the same subject, 345 the provisions of the
346
regulatory act shall control.
At the same time specific provisions of the BCL prohibiting
or relating to certain public utility corporation transactions which
require Public Utility Commission approval under certain circumrepealed as superseded by the new general regulatory
stances were
47
provision.3
3.

Service of Process on Non-Qualified ForeignBusiness
Corporation

In Cecere v. Ohringer Home Furniture Co.,3 4 s the Pennsylvania

Superior Court concluded as a matter of policy that "to allow a
company to send its products into interstate commerce and yet
remain subject to suit only within its own state appears patently
unfair. 3 49 The court noted that the company knows when it
avails itself of the practice of conducting its business in Pennsylvania, that its manner of commerce will have consequences here;
that a requirement that the plaintiff transport himself to the
manufacturer's home state may render a very great hardship
and make suit impossible; that restricting suit to the defendant's
home state may necessitate the institution of multiple litigation in
several states against numerous companies which are potentially
liable; and that on principles analogous to those in Griffith v.
United Air Lines, 350 Pennsylvania has a substantial interest in
345. E.g., the BCL does not contemplate that a BCL corporation may
underwrite insurance. However, PA. STAT. ANN. tit. 40, § 962 (Supp. 1969),
provides that "any" corporation may enter into arrangements for reciprocal
and inter-insurance exchanges, and under Act No. 216 the latter provision
would control.
346. BCL § 6D, PA. STAT. ANN. tit. 15, § 1006D (Supp. 1969).
347. Act of May 5, 1933, No. 106, § 312C (transfer of certain assets), §§
901C, 905B (mergers and consolidations), [1933] Pa. Laws 364, as added by
Act of Aug. 27, 1963, No. 536, [1963] Pa. Laws 1381; Act of May 5, 1933,
No. 106, § 903(2.2) (mergers and consolidations), § 1105(7) (dissolution),
[1933] Pa. Laws 364, as added by Act of Jan. 18, 1966, No. 519, [1965] Pa.
Laws 1305.
348. 208 Pa. Super. 138, 220 A.2d 350 (1966).
349. Id. at 149, 220 A.2d at 356.
.350.

416 Pa. 1, 203 A.2d 796 (1964).

assuring that its citizens are not denied damages because of the
inconvenience or expense of bringing suit in a distant jurisdiction.
The court suggested that a proper determination of jurisdiction
might include
... a consideration of the parties' relative access to proof
and witnesses, the relative hardship to the parties, the
foreseeability of consequences in a foreign state, the nature of the injury, and
the nature of the corporation's
3 51
business and activities.
The court held, however, that the "entry" clause of BCL section
1011C, as theretofore interpreted by the Supreme Court of Pennsylvania, precluded judicial development of a standard which would
52
recognize these and other relevant factors.
The PBA Corporation Law Committee accordingly drafted an
amendment to section 1011C eliminating the "entry" portion of the
"doing business" test for the jurisdiction of Pennsylvania courts
over foreign corporations and added a sentence conferring jurisdiction over most out-of-state manufacturers. In this connection
the PBA Corporation Law Committee stated:
Pennsylvania now has perhaps the most restricted concept of "doing business" for product liability purposes of
any major commercial state. Any liberalization of such
concept will only redound to the benefit of the Commonwealth, since establishment of local jurisdiction would
eliminate the principal advantage of keeping employees,
warehouses, etc. out of Pennsylvania and locating them in
a state which subjects the corporation to service of process
therein even in the absence of such contacts. The amendment to Section 1011C would free our courts to develop
the Commonwealth's jurisdiction over foreign corporations
in response to parallel developments in other fields, such
as conflict of laws and product liability.5 3
4. Minor and Technical Amendments
Minor amendments were made to various provisions of the

act.

354

351.

208 Pa. Super. at 149, 220 A.2d at 357.

352.

To the same effect, see Rachelson v. E.I. duPont de Nemours &

Co., 257 F. Supp. 257 (E.D. Pa. 1966).

353. PBA

CORPORATION LAW COMMIrrEE REPORT, 38 PA. B.

Ass'N.

Q.

201, 207-08 (1967).
354. These amendments may be summarized as follows:
BCL § 2(1), PA. STAT. ANN. tit. 15, § 1002(1) (Supp. 1969). Since a
restatement of articles can never occur in connection with a consolidation
or domestication, the provision for a certificate relating to such a restatement was deleted.
BCL § 2(6), PA. STAT. ANN. tit. 15, § 1002(6) (Supp. 1969). The technically correct statement that a business corporation is a corporation for
profit not excluded by BCL § 4, PA. STAT. ANN. tit. 15, § 1004 (Supp. 1969),
was substituted for the former tautological definition.
BCL §§ 2(13), (15), PA. STAT. ANN. tit. 15, §§ 1022(13), (15) (Supp.
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1969).

Definitions of "person" and "qualified foreign business corporation"

were added.
'BCL § 2(18), PA. STAT. ANN. tit. 15, § 1002(.18)

(Supp. 1969). The definition of "shareholder" was expanded to make clear that it applies, as far
as necessary, to non-shareholders vested with shareholder rights under BCL
§ 309.1, PA. STAT. ANN. tit. 15, § 1309.1 (Supp. 1969).
BCL § 3C, PA. STAT. ANN. tit. 15, § 1003C (Supp. 1969). The cutoff date
in this section was amended to coincide with the March 19, 1966 effective
date of the Act of January 18, 1966, No. 519, [1965] Pa. Laws 1305, repealing
Act of June 8, 1911, No. 283, [1911] Pa. Laws 710, thereby protecting foreign corporations which qualified under the Act of 1911 between January 1
and March 19, 1966.
BCL H9 4A-B(1), PA. STAT. ANN. tit. 15, §§ 1004A-B(1) (Supp. 1969).
The references to other corporation laws in these provisions were amended
to reflect the enactment of four new general corporation acts.
BCL § 4B(3), PA. STAT. ANN. tit. 15, § 1004B(3) (Supp. 1969). This
provision was amended to make clear that District of Columbia, Canal Zone,
Virgin Islands, etc., business corporations are foreign business corporations under the BCL.
BCL § 6B, PA. STAT. ANN. tit. 15, § 1006B (Supp. 1969). This provision was amended to make clear that references to statutes in the BCL are
to their applicable text from time to time, and not just to the text in effect
on the occasion of the last amendment of the BCL.
BCL § 211, PA. STAT. ANN. tit. 15, § 1211 (Supp. 1969). This provision was amended to track the language on the same subject of PA. CONST.
art. 10, § 3, as amended by Amend. of November 8, 1966.
BCL § 304, PA. STAT. ANN. tit. 15, § 1304 (Supp. 1969). This provision
is amended to reflect the fact (see, e.g., BCL §§ 503, 505A, PA. STAT. ANN.
tit. 15, §§ 1503, 1505A (Supp. 1969) ) that in some circumstances the directors cannot amend the by-laws.
BCL § 313, PA. STAT. ANN. tit. 15, § 1313 (Supp. 1969). BCL § 1203
(f), PA. STAT. ANN. tit. 15, § 2203(f) (Supp. 1969) (added in 1966) repealed the general no corporate usury defense statute of Act of April 27,
1927, No. 260, [1927] Pa. Laws 404, as to foreign business corporations
(both qualified and non-qualified), in light of the repeal of the 1927 Act
as to domestic business corporations by BCL § 1201, PA. STAT. ANN. tit. 15,
§ 2201 (Supp. 1969).
No problem was created as to qualified foreign
business corporations, as they are subject to the equivalent language of
BCL § 313, PA. STAT. ANN. tit. 15, § 1313 (Supp. 1969), by reason of
BCL § 1010, PA. STAT. ANN. tit. 15, § 2010 (Supp. 1969). However, a question was raised relating to the applicabiliy of BCL § 313 to non-qualified
foreign business corporations, and thus Act No. 216 amended § 313 to
make it applicable expressly to all foreign business corporations (i.e.,
both qualified and non-qualified).
The referBCL § 409, PA. STAT. ANN. tit. 15, § 1409 (Supp. 1969).
ence to women's rights represented by this provision is no longer necessary
and was repealed. The provision was stated to be repealed "as obsolete"
to avoid any implication that a restoration of the outmoded common law
disabilities of women, married or single, was intended.
BCL § 907, PA. STAT. ANN. tit. 15, § 1907 (Supp. 1969). This provision
was amended to make clear that the articles of a consolidated corporation
shall comply with the requirements for a restated article, i.e., that they do
not need to contain a statement of the original incorporators of the consolidated corporation, which in practice has been considered a reference to
the nonsurviving constituent corporations.
BCL § 1004, PA. STAT. ANN. tit. 15, § 2004 (Supp. 1969). The requirement that an application of a foreign business corporation for a certificate
of authority shall contain statements relating to authorized and issued

III.

COMPARISON OF THE MAJOR FEATURES OF THE PENNSYLVANIA
AND DELAWARE AcTs

With the recent changes in the BCL before us, many of which
were derived from the revised Delaware General Corporation Law
(GCL), and some of which have found their way into the GCL in
the 1969 amendments to that act, this is an appropriate occasion to

compare the two acts.
However, since both statutes contain a larger amount of detail,
it has been impractical to discuss, or even to note, every divergence
in their provisions. Also no attempt has been made below to point
out in a comprehensive manner the instances where prior major
divergences have been eliminated by the recent amendments.
A.

Incorporation
1.

General

It is now possible to use the same short articles of incorporation
or certificate of incorporation3s 5 in both states, i.e. a document
omitting the names of directors, detailed stock provisions and containing an all-inclusive stated purpose., 56

shares was repealed, together with language purporting to give the Department of State authority to require unlimited additional information.
BCL §§ 1104, 1105(7), PA. STAT. ANN. tit. 15, §§ 2104, 2105(7) (Supp.
1969). During recent sessions of the General Assembly legislation was introduced to require advance notice to the City of Philadelphia of corporate
dissolutions in order to permit the city to make claim for its taxes. At one
point such a bill had been amended to require a dissolving corporation to
notify of the proposed dissolution every taxing district in the Commonwealth in which the corporation had done any business. As a compromise
Act No. 216 provides that written notice of dissolution must be given to
each municipality in which a corporation has its registered office or principal place of business in this Commonwealth.
BCL § 1105, PA. STAT. ANN. tit. 15, § 2105 (Supp. 1969). This provision was amended to permit formal dissolution of an insolvent corporation following proper distribution of its available assets, and to restore
language concerning proof of advertising and submission of tax clearance certificates inadvertently deleted in 1966.
BCL § llllA, PA. STAT. ANN. tit. 15, § 2111A (Supp. 1969). This provision was amended to delete a reference to corporate dissolution by sale
of all franchises and property, since such a method of dissolution has been
unavailable to BCL corporations since July 3, 1933.
Technical amendments which require no comment were made to BCL
§§ 202A, 204A(3), 302, 402,. 405, 810, 903, 905, 907, 908, 909, 1001B (9), 1011
D, 1104 and 1111, PA. STAT. ANN. tit. 15, §§ 1202A, 1204A(3), 1302, 1402,
1405, 1810, 1903, 1905, 1907, 1908, 1909, 2001B(9), 2011D, 2104 and 2111
(Supp. 1969).
355. Hereinafter, the terms "articles" and "shareholders" will be understood to encompass also the terms "certificate of incorporation" and "stockholders," respectively, as those terms are employed in the GCL.
356. BCL § 204, PA. STAT. ANN. tit. 15, § 1204 (Supp. 1969); GCL
§ 102, DEL. CODE ANN. tit. 8, § 102 (Supp. Pamph. 1968), as amended by
Act of June 23, 1969, ch. 148, Del. Laws of 1969.
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2.

Cumulative Voting

Under the BCL cumulative voting for directors exists unless
barred in the articles; the rule under the GCL is directly oppo3 57
site.
3.

Shareholder Action Without Meeting

Under the BCL action may be taken without a meeting by a
two-thirds vote of shareholders if authorized in the articles, but no
action which involves appraisal rights may be taken in writing
without unanimous consent. The GCL, as amended in 1969, authorizes any corporation, whose articles do not otherwise provide, to
take any shareholder action, including action which involves appraisal rights, upon the written consent of the holders of outstanding shares having not less than the minimum number of votes
which would be necessary to authorize or take such action of a
meeting at which all shares entitled to vote thereon were present
and voted. Notice must only be given to those who have not constatutory
sented in writing. Both provisions recognize that higher
3
minimum vote requirements control where applicable. 9
4. Name
The BCL, unlike the GCL, does not apply to insurance corporations and corporations not for profit. Accordingly, an insurance name is not permitted under the BCL. None of the names
"club," "foundation," "institute" or "society," which to the Pennsylvania draftsmen implied a normally nonprofit status, may be
used as a BCL corporation name without the addition of "incorporated" or a similar word or abbreviation. Also the BCL, unlike
the GCL, restricts certain electric or gas utility names.359
5.

Rights of Nonshareholders

The BCL permits the articles to vest unlimited shareholder
rights in the registered holders of debt securities; the GCL also
authorizes the vesting of unlimited shareholder rights in the hold357. BCL §§ 204A(9), 505A, PA. STAT. ANN. tit. 15, §§ 1204A(9), 1505A
(Supp. 1969); GCL § 214, DEL. CODE ANN. tit. 8, § 214 (Supp. Pamph.
1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
358. BCL § 513B, PA. STAT. ANN. tit. 15, § 1513B (Supp. 1969); GCL
§ 228, DEL. CODE ANN. tit. 8, § 228 (Supp. Pamph. 1968), as amended by
Act of June 23, 1969, ch. 148, Del. Laws of 1969.
359. BCL § 202, PA. STAT. ANN. tit. 15, § 1202 (Supp. 1969); GCL
§ 102 (a) (1), DEL. CODE ANN. tit. 8, § 102 (a) (1) (Supp. Pamph. 1968).

ers of debt securities, but permits them to be conferred upon
holders of debt securities issued in bearer form.360
6. IncorporationMechanics
In both states one or more corporations or natural persons
may incorporate a corporation. The GCL also mentions expressly
incorporation by partnerships or associations. The BCL contains
an unusual provision which in effect prohibits the incorporators
from naming a director in the articles without his written consent.
Both statutes contain useless formalisms which survive merely as
monuments to the power of the lobbies which they invoke. Under
the BCL the fact of incorporation must be published in two specified newspapers at an indefinite time before or after incorporation.
Under the GCL the articles must be acknowledged, and the filed
articles must be recorded in the local recorder of deeds office at an
indefinite time after incorporation. The acknowledgment and duplicate filing requirements constitute formalisms not required by
the BCL. Both the Pennsylvania advertising and the Delaware
recording are expressly not conditions to the valid incorporation of
361
a corporation.
7. Certificate of Correction
As an administrative practice, the Pennsylvania Department
of State will occasionally permit the filing of a revised document for
the purpose of correcting an error; the GCL provides for the
filing of a certificate of correction (which takes the original filing
date) when an instrument is defective in form, or inaccurately
36 2
describes the corporate action which it purports to record.
B.

CorporatePowers, Duties and Safeguards
1. General Powers and Ultra Vires

A BCL corporation is expressly vested with all of the capacity
of a natural person to act, but is limited in authority to the performance of such acts as are necessary or proper to accomplish its
stated purposes and which are not repugnant to law. The GCL
does not mention capacity, but vests in a GCL corporation all
360. BCL § 309.1, PA. STAT. ANN. tit. 15, § 1309.1 (Supp. 1969); GCL
§ 221, DL. CODE ANN. tit. 8, § 221 (Supp. Pamph. 1968).
361. BCL §§ 201, 204, 205, 207 PA. STAT. ANN. tit. 15, §§ 1201, 1205,
1207 (1967), § 1204 (Supp. 1969); GCL §§ 101(a), 103(c)-(d), DEL. CODE
ANN. tit. 8, §§ 101(a),

103(c)-(d)

(Supp. Pamph. 1968); cf. PA. STAT.

ANN. tit. 45, § 7 (Supp. 1969), which provides that "no ... matter . . . in
which notice is required to be given by official or legal advertising, shall
be binding. . . ." unless such advertising is accomplished and "a proof of
publication as . . . [defined in the act has been] filed of record in such
matter or proceeding."
362. GCL § 103(f), DEL. CODE ANN. tit. 8, § 103(f) (Supp. Pamph.
1968), as amended bV Act of June 23, 1969, ch. 148, Del. Laws of 1969.
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powers and privileges granted by the GCL, by any other law of
Delaware or by its articles, so far as such powers are necessary or
convenient to the conduct, promotion or attainment of its stated
63
purposes
The powers provisions of the GCL contain express authorization for the purchase by the corporation of insurance for its benefit on the life of any of its directors, officers or employees, a
power which is included within the BCL's authorization to enter
into any obligation appropriate to the transaction of the affairs of
the corporation.3 64 The GCL contains a similar power to purchase
insurance on the life of any shareholder for the purpose of acquiring at his death shares of the corporation, a power which is included as incidental under the BCL in light of the BCL's express
recognition of the power of the corporation to obligate itself to pur3 65

chase its own shares.

The BCL expressly authorizes the payment of salaries of employees in military service, 866 a power which probably exists under the GCL in light 7of the express power to make donations in
36

aid of the war effort.

2.

By-Laws

The directors of a BCL corporation may make by-laws if the
articles or by-laws so provide; under the GCL this delegation
363. BCL § 301, PA. STAT. ANN. tit. 15, § 1301 (1967); GCL § 121 (a),
DEL. CODE ANN. tit. 8, § 121(a) (Supp. Pamph. 1968). The ultra vires provisions of the two acts (BCL § 303, PA. STAT. ANN. tit. 15, § 1303 (1967);
DEL. CODE ANN. tit. 8, § 124 (Supp. Pamph. 1968) ) are virtually identical
with one possible exception. The GCL states flatly that "no act of a corporation ...
shall be invalid by reason of the fact that the corporation was
without capacity or power to do such act. . . ." GCL § 124, DEL. CODE
ANN. tit. 8, § 124 (Supp. Pamph. 1968). The BCL merely states that a
BCL corporation may not raise the defense of ultra vires, raising the question whether a nonshareholder plaintiff could successfully enjoin corporate action as ultra vires. There is probably no substantive difference between the statutes. First, because the flat GCL statement, which is
phrased in terms of "capacity or power," rather than authority, is essentially the GCL counterpart of BCL § 301. Second, because both statutes
expressly contemplate a nonshareholder action by the Attorney General to
enjoin ultra vires acts by the corporation, which, under the rule inclusio
unius exclusio alterius, serves to eliminate other nonshareholder plaintiff
actions based on ultra vires.
364. BCL § 302(13), PA. STAT. ANN. tit. 15, § 1302(13) (1967); GCL
§ 122(16), DEL. CODE ANN. tit. 8, § 122(16) (Supp. Pamph. 1968).
365. BCL §§ 302(13), 613.1C(2), PA. STAT. ANN. tit. 15, §§ 1302(13)
(1967), 1613.1C(2) (Supp. 1969); GCL § 122(16), DEL. CODE ANN. tit. 8,
§ 122(16) (Supp. Pamph. 1968).
366. BCL § 315, PA. STAT. ANN. tit. 15, § 1315 (1967).
367. GCL § 122(9), DEL. CODE ANN. tit. 8, § 122(9) (Supp. Pamph.
1968).

must be in the articles s08 Under the BCL the directors may not
make by-laws establishing shareholder nominating procedures for
directors or altering shareholder voting and quorum requirements
set forth in the act.30 9 Under the GCL the directors may not
make a by-law establishing 70a classified board of directors, i.e., a
board with staggered terms.
The BCL expressly provides that the corporate seal is ordinarily not needed for the execution of corporate instruments and
that notwithstanding the by-laws, a person dealing with the corporation may rely conclusively upon the due authorization of a corpresident and
porate instrument executed by the president or vice
871
the secretary or treasurer or one of their assistants.
The GCL provides that the emergency by-law provisions of the
statute are not exclusive of any other provisions for emergency
72
powers adopted by the corporation and consistent with law.
3.

Registered Office and Agent

The BCL provides for a registered office of the corporation
at an address within Pennsylvania and does not mention the concept of registered agent.8 78 In practice a registered agency is often created by using the office address of a corporation service company. The GCL provides for both a registered office and a registered agent, but permits a domestic corporation to name itself as its
own registered agent; 74 the resulting scheme is thus essentially
equivalent to the BCL except for the GCL's detailed provisions
which are obviously designed to facilitate the en bloc change of
name or office address of a corporation service company representing many domestic corporations. 7 5
A GCL change of registered office requires notarization, fil8 76
ing and recording; the BCL requires filing only.
4. Corporate Records and Reports
The BCL requires the corporation to keep at its principal place
368. BCL § 304, PA. STAT. ANN. tit. 15, § 1304 (Supp. 1969); GCL
DEL. CODE ANN. tit. 8, § 109(a) (Supp. Pamph. 1968).
369. BCL §§ 503, 505, PA. STAT. ANN. tit. 15, §§ 1503 (1967), 1505
(Supp. 1969).
370. See text and note 406 infra.
371. BCL § 305, PA. STAT. ANN. tit. 15, § 1305 (1967).
372. GCL § 110, DEL. CODE ANN. tit. 8, § 110 (Supp. Pamph. 1968).
The comparable BCL § 321, PA. STAT. ANN. tit. 15, § 1321 (1967), contains

§ 109(a),

no such provision and contains no express reference to committees of
the board.
373. BCL § 306, PA. STAT. ANN. tit. 15, § 1306 (1967).
374. GCL §§ 131, 132, DEL. CODE ANN. tit. 8, §§ 131, 132 (Supp. Pamph.
1968).
375. GCL §§ 134-36,
1968).
376. BCL § 307, PA.

DEL. CODE ANN.
STAT.

tit. 8, §§ 134-36 (Supp. Pamph.

ANN. tit. 15, § 1307 (1967); GCL § 133,

DEL. CODE ANN. tit. 8, § 133 (Supp. Pamph. 1968).
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of business, which may be located outside of Pennsylvania, or at
its registered office in Pennsylvania, copies of the by-laws, directors' and shareholders' minutes and complete and accurate books
and records of account, and also share ownership records, unless
they are kept at a transfer agent or registrar. s7 7 The GCL requires the keeping of directors' and shareholders' minutes and
stock records, and provides that such records as are kept may be
kept in the form of punch cards, magnetic tape, photographs,
378
microphotographs, or other form of information storage device,
but contains no other express provisions with respect to the maintenance of records.
Under the BCL a contrary by-law provision is necessary in
order to avoid an otherwise applicable provision for the mandatory annual transmission of audited financial statements to the
shareholders 79
5.

Insolvency and Bankruptcy

The BCL contains an express provision authorizing the board
of directors, acting without the consent of shareholders, of a corporation which is insolvent or in financial difficulty to execute an
assignment for benefit of creditors, file a voluntary petition in
bankruptcy or file an answer admitting insolvency in an involuntary proceeding in bankruptcy3 s0 The BCL's provisions on reorganization under the National Bankruptcy Act a8 1 apply to both

377. BCL § 308A, PA. STAT. ANN. tit. 15, § 1308A (Supp. 1969).
378. GCL §§ 142(a), 219, 220, 224, DEL. CODE ANN. tit. 8, §§ 142(a),
219, 220, 224 (Supp. Pamph. 1968), as amended by Act of June 23, 1969, ch.
148, Del. Laws of 1969. However, the rule under the BCL with respect to
computer data may be the same as a result of BCL § 2(28), PA. STAT.
ANN. tit. 15, § 1002(28) (Supp. 1969):
Written includes printed, typewritten, engraved, lithographed, telegraphed, cabled, radiogrammed, photographed, photostated, telephotographed or other form of recordation.
Id. Quaere whether this language is limited, by the rule eiusdem generis,
to "recordation" of previously existing written documents?
379. BCL § 318, PA. STAT. ANN. tit. 15, § 1318 (1967).
The Dela380. BCL § 319, PA. STAT. ANN. tit. 15, § 1319 (1967).
ware common law rule appears to be the same. -See, e.g., In re Ann Arbor
Machine Corp., 274 F. 24 (6th Cir. 1921), In re DeCamp Glass Casket Co.,
272 F. 558 (6th Cir. 1921) (directors may file voluntary petition in bankruptcy); Bruch v. National Guaranty Credit Corp., 13 Del. Ch. 180, 116 A.
738 (1922) (directors may admit allegations in bill seeking appointment
of a receiver).
381. 11 U.S.C. § 1 et seq. (1964).

arrangements and reorganizations, while the GCL provisions relate
882
only to reorganizations.
The GCL specifies an optional paragraph which, if included in
the articles, binds the creditors or shareholders or both, as the case
may be, to any compromise or arrangement adopted by a majority
in number and three-fourths in value of the group and approved
by the court; the BCL contains a somewhat similar provision which
is applicable to all BCL corporations regardless of the language of
88 8
their articles.
C. Close CorporationProvisions
1. Preemptive Rights
The BCL provides that, unless otherwise provided in the articles of a statutory close corporation, the holders of voting shares
have a preemptive right to purchase any voting shares, or any
security having conversion or option rights with respect to voting
shares, issued or sold by the corporation for any form of consideration from its treasury or otherwise. 8 4 This provision, which does
not appear in the GCL, 838

was inserted in recognition of the fact

that shareholders in a close corporation generally assume that
their proportionate shareholding may be changed only by unanimous consent.
2.

Cumulative Voting

Under the BCL cumulative voting for the election of directors
is mandatory in a statutory close corporation; under the GCL
3 16
cumulative voting is optional.
3. Form of Notice of Restrictions
The statutory notices required on share certificates as a prerequisite to the effectiveness of various provisions are inconsistent
382. BCL § 320, PA. STAT. ANN. tit. 15, § 1320 (1967); GCL § 303, DEL.
ANN. tit. 8, § 303 (Supp. Pamp. 1968).
383. BCL § 1109(3), PA. STAT. ANN. tit. 15, § 2109(3) (1967); GCL
§§ 102(b) (2), 302, DEL. CODE ANN. tit. 8, §§ 102(b) (2), 302 (Supp. Pamph.
1968).
384. The right does not exist, however, with respect to shares issued
in connection with a plan with respect to which shareholders have the
right to judicial valuation and payment for their shares. BCL § 379, PA.
STAT. ANN. tit. 15, § 1379 (Supp. 1969).
385. Prior to July 3, 1967, preemptive rights existed in a GCL corporation unless expressly barred in the articles. Under GCL § 102(b) (3), DL.
CODE ANN. tit. 8, § 102(b) (3) (Supp. Pamph. 1968), as amended by Act of
June 23, 1969, ch. 148, Del. Laws of 1969, the converse is now the rule.
386. BCL § 505A, PA. STAT. ANN. tit. 15, § 1505A (Supp. 1969); GCL
§ 214, DEL. CODE ANN. tit. 8, § 214 (Supp. Pamph. 1968), as amended by
Act of June 23, 1969, ch. 148, Del. Laws of 1969.
CODE
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in concept under the GCL. Thus, in the case of a restriction on the
transferability of shares, a provision for the management of the
corporation by the shareholders, or an option in one or more shareholders to cause the dissolution of the corporation, the GCL requires only that the share certificate reveal the fact of the existence
of such a restriction.38 7 On the other hand, a restriction based on
the qualifications of the persons entitled to be shareholders, or
based on the maximum number of permissible shareholders, must
state on the share certificate itself the details of such qualifications
88
or the exact maximum number of permitted shareholders.
The BCL rejects as unrealistic the recitation on a share certificate of such details, and uniformly provides that any such restriction is valid if the share certificate conspicuously notes the
889
fact of its existence.
4. Proceedings to Prevent Loss of Close Corporation Status
The GCL provides that thirty days after notice to a statutory
close corporation of the breach of any of the mandatory prerequisites for close corporation status, 390 the corporation's status as a
statutory close corporation terminates unless the corporation (1)
takes such action as may be necessary to cure or commence judicial
proceedings aimed at curing the breach and (2) files in the office
of the Secretary of State and distributes to all shareholders a notice
or "caveat" recording the existence of the breach of qualifying
conditions. 391
The GCL, however, fails to provide either a method to clear
the charter record of the "caveat" after the problem has been corrected, or a method for restoring statutory close corporation status
if it should be lost, for example, by a failure to file a timely
caveat. One can easily imagine circumstances where the existence
of an uncleared caveat of record might seriously hamper the corporation's ability to finance its operations or engage in other substantial transactions, e.g., where the close corporation has no board
387. GCL §§ 347(c), 351, 355(c), DEL. CODE ANN. tit. 8, §§ 347(c), 351,
355(c) (Supp. Pamph. 1968).
388. GCL §§ 347(a), 347(b), DEL. CODE ANN. tit. 8, §§ 347(a), 347(b)
(Supp. Pamph. 1968).
389. BCL §§ 377(a), 377(b), 377(c), 382, 386, PA. STAT. ANN. tit. 15,
§§ 1377(a), 1377(b), 1377(c), 1382, 1386 (Supp. 1969).
390. E.g., an increase in the number of shareholders beyond 30, transfer

of shares of the corporation, etc.
391.
1968).

GCL § 348(a), DEL. CODE ANN. tit. 8, § 384(a)

(Supp. Pamph.

of directors and proposes to conduct its business by action of the
92
shareholders.
The BCL parallels the GCL provisions as far as they go. 93
However, the BCL goes further to provide that, after the situation
which threatened the status of the corporation as a statutory
close corporation has been remedied, the corporation shall file in
the Department of State a certificate terminating the caveat, and
that, upon the filing of such certificate, the status of the corporation as a statutory close corporation, if theretofore terminated, is
394
automatically restored.
5.

Agreements Relating to Management of Corporation

The GCL provides that a written agreement among parties,
including shareholders having voting control of the corporation,
restricting or interfering with the discretion or powers of the board
of directors, is not invalid "as between the parties to the agreement"
but operates to shift pro tanto the liabilities of the directors to the
signatory shareholders9 5 The draftsmen of Act No. 216 were
fearful that under Schaad v. Hotel Easton Co.3 96 the GCL language would not bar a nonsignatory shareholder from attacking
the validity of the arrangement. Schaad speaks of a corporation
as involving three agreements: (1) between the state and the
corporation, (2) between the corporation and its shareholders, and
(3) among the shareholders of the corporation. Thus the BCL pro392. As permitted by BCL § 382, PA. STAT. ANN. tit. 15, § 1382 (Supp.
1969), and GCL § 351, DEL. CODE ANN. tit. 8, § 351 (Supp. Pamph. 1968).
Counsel for a lending institution would presumably be unwilling to
accept certified shareholders' borrowing resolutions in lieu of the usual
certified directors' borrowing resolution in circumstances where a question as to the status of the corporation as a statutory "close corporation"
raises a question as to the applicability of BCL § 382 or GCL § 351.
393. BCL §§ 378A, 378B, PA. STAT. ANN. tit. 15, §§ 1378A, 1378B (Supp.

1969).

394. BCL § 378C, PA. STAT. ANN. tit. 15, § 1378C (Supp. 1969). GCL
§ 348(b), DEL. CODE ANN. tit. 8, § 348(b) (Supp. Pamph. 1968), provides
that the court shall grant relief from acts of the corporation or its
shareholders which would violate certain restrictions of the articles of the
corporation "unless it is an act approved in accordance with section
346 [DEL. CODE ANN. tit. 8, § 346, (Supp. Pamph. 1968), equivalent to BCL
§ 376, PA. STAT. ANN. tit. 15, § 1376 (Supp. 1969), relating to termination
of close corporation status by amendment of articles] of this title. ... ."
Id. Since the effect is to say the same thing twice, i.e., that relief is to be
granted unless the articles have been amended, the draftsmen of Act No.
216 treated the reference to GCL § 346, DEL. CODE ANN. tit. 8, § 346 (Supp.
Pamph. 1968) as a misprint for GCL § 347(e), DEL. CODE ANN. tit. 8,
§ 347(e) (Supp. Pamph. 1968), equivalent to BCL § 377E, PA. STAT. ANN.
tit. 15, § 1377E (Supp. 1969), which states that restrictive transfer provisions shall not be enforced (1) if the corporation has amended its articles
under GCL § 346 (BCL § 376), or (2) if the action has been consented to

by all of the shareholdersof the corporation.
395. GCL § 350, DEL. CODE ANN. tit. 8, § 350 (Supp. Pamph. 1968).
396.

369 Pa. 486, 87 A.2d 227 (1952).
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vides that such an agreement is not invalid "as between the
parties to the agreement or the shareholders of the corporation. . . "1
D.

Directors and Officers
1. Directors Generally

The BCL requires that directors be natural persons of full
age " 8s The GCL contains no similar requirement, but under the
common law the rule in Delaware is probably the same. The BCL
expressly authorizes the board of directors to allow compensation
to the directors for their services as such and to grant stock
options to directors.3 9 The GCL grants the corporation the express power to pay compensation and to grant options to directors, 400 and provides that the authority to take such action shall rest
in the board of directors unless the articles or by-laws otherwise
provide. 401 The GCL provides that a quorum of the board of
directors may not be less than one-third of the board of directors,
except that where there is a board of one, then one constitutes a
quorum. A vote of a majority of a quorum is required unless the
articles or by-laws require a greater vote.40 2 The BCL contains
no such restriction and provides generally that quorum, voting
provisions and other statutory matters relating to the board of
directors may be altered by the by-laws. 40 3 The GCL provides
that, if at the time of filling any vacancy or newly created directorship the directors then in office constitute less than a majority of
the authorized whole board, upon application of shareholders having ten per cent of the vote for the election of directors, a court
shall order an election to fill the vacancies or to replace the di397. BCL § 381, PA. STAT. ANN. tit. 15, § 1381 (Supp. 1969). Since the
signatory shareholders will necessarily have majority control of the corporation, they should cause the corporation to become a signatory party to
the agreement to avoid any claim that the agreement violates Schaad's
fundamental contract (2), i.e., the contract between the corporation and its
shareholders.
398. BCL § 401, PA. STAT. ANN. tit. 15, § 1401 (Supp. 1969).
399.

BCL § 401, PA. STAT. ANN. tit. 15, § 1401 (Supp. 1969).

400. GCL §§ 122(15), 157, DEL. CODE ANN. tit. 8, §§ 122(15), 157
(Supp. Pamph. 1968).
401. GCL §§ 141(h), 157, DEL. CODE ANN. tit. 8, §§ 141(h), 157 (Supp.
Pamph. 1968), as amended by act of June 23, 1969, ch. 148, Del. Laws of
1969. GCL § 141(h) was inserted in 1969 to eliminate any question
raised by a dictum in Cahall v. Lofland, 12 Del. Ch. 299, 114 A. 224 (1921),
aff'd 13 Del. Ch. 384, 118 A. 1 (Sup. Ct. 1922).
402. GCL § 141 (b), DEL. CODE ANN. tit. 8, § 141 (b) (Supp. Pamph.
1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
403. BCL § 402, PA. STAT. ANN. tit. 15, § 1402 (Supp. 1969).

rectors chosen by the board if the vacancies have been filled by
action of the directors in office. 40 4 The BCL has no comparable
provision.
Under the GCL the "musical chairs" method of turning over
control of the board of directors to a new group is rendered
obsolete. The obsolescence is caused by a provision which states
that when one or more directors shall resign from the board,
effective at a future date, a majority of the directors then in office,
including those who have so resigned, shall have power to fill the
vacancies, effective when such resignations become effective. 4 5
The BCL provides that when directors are elected by
classes
is four years; the GCL sets the maximum term
the maximum term
40 6
at three years.
Under the BCL the directors may be removed at any time
without cause by action of the shareholders. The board may remove a director for felony, upon judicial declaration of unsound
mind, or for other proper cause. Upon petition of 10% of the shareholders a court may remove any director for fraud, dishonesty or
gross abuse of authority with respect to the corporation. 4 7 The
GCL recognizes that directors may be removed, but it is silent
40
on the procedures and grounds for removal.
2. Officers Generally
The BCL requires that officers, except the treasurer,409 shall be
natural persons of full age.410 The GCL contains no similar requirement, but, under the common law, the rule in Delaware, ex404. GCL § 223(c), DEL. CODE ANN. tit. 8, § 223(c) (Supp. Pamph.
1968).
405. GCL § 223(d), DEL. CODE ANN. tit. 8, § 223(d) (Supp. Pamph.
1968). An equivalent provision appeared in S.B. 673 (P.N. 1243) as an
amendment to BCL § 402(3), PA. STAT. ANN. tit. 15, § 1402(3) (1967),
but the provision was deleted by amendment of June 12, 1968 in S.B. 1169
(P.N. 2091).

The provision was objected to on the stated ground that read

literally it would permit the vacancies to be filled as of a date subsequent
to the next election of directors, thus frustrating the will of the shareholders. This objection was, of course, not well taken because under GCL
§ 223(d), DEL. CODE ANN. tit. 8, § 223(d) (Supp. Pamph. 1968), the resignations would be effective at the latest, when successor directors would
be elected by the shareholders at the next annual election appropriate to
the office.
406. BCL § 403, PA. STAT. ANN. tit. 15, § 1403 (Supp. 1969); GCL § 141
(d), DEL. CODE ANN. tit. 8, § 141 (d) (Supp. Pamph. 1968).
407. BCL § 405, PA. STAT. ANN. tit. 15, § 1405 (Supp. 1969).
408. GCL § 141 (b), DEL. CODE ArN. tit. 8, § 141(b) (Supp. Pamph.
1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969. For
Delaware common law on the subject see Essential Enterprises Corporation v. Automatic Steel Products, Inc., 39 Del. Ch. 93, 159 A.2d 288 (1960);
Campbell v. Loew's Inc., 36 Del. Ch. 563, 134 A.2d 852 (1957); Bruch v. National Guaranty Credit Corp., 13 Del. Ch. 180, 116 A. 738 (1922).
409. Alternatively the treasurer may be a corporation.
410. BCL § 406, PA. STAT. ANN. tit. 15, § 1406 (Supp. 1969).
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cept with respect to a corporate treasurer, is probably the same.
The BCL expressly provides that all officers of the corporation,
as between themselves and the corporation shall, respectively, have
such authority and perform such duties in the management of
the property and affairs of the corporation as may be provided in
the by-laws, or in the absence of controlling provisions in the bylaws, as may be determined by resolution of the board of direc-

tors. 411 The GCL has no comparable express provision, but the
4 12
Delaware rule is the same.

The BCL expressly vests in the board the power of removal
of officers elected or appointed by the board; the GCL expressly
recognizes the possibility of removal from office, but does not
expressly identify the agency which exercises such power.411
3. Executive Committee Action
The BCL, as did the GCL prior to the 1969 amendments, contains a bald provision purporting to authorize the unlimited delegation of the authority of the board to a committee of the board.414
Careful practitioners have always avoided a literal application of
this provision in situations which might be regarded as "fundamental" or "extraordinary. ' 415 In order to avoid any uncertainty
411. BCL § 406, PA. STAT. ANN. tit. 15, § 1406 (Supp. 1969). Since the
principal mode of formal action by a corporation in connection with

important transactions is by means of a specific resolution of the board

approving a transaction and designating the officers of the corporation to
act for the corporation in the matter, the better practice for a BCL corporation is to adopt a by-law which reverses the priorities of BCL § 406, PA.
STAT. ANN. tit. 15, § 1406 (Supp. 1969), i.e., by a by-law which states in
substance that the officers have such authority as is specified by resolution of the board of directors, or in the absence of a controlling resolution,
as may be provided generally in the by-laws.
412. See, e.g., Italo-Petroleum Corp. of America v. Hannigan, 1 Terry
584, 14 A.2d 401 (Sup. Ct. 1940).
413. BCL § 407, PA. STAT. ANN. tit. 15, § 1407 (1967); GCL § 142,
DEL. CODE ANN. tit. 8, § 142 (Supp. Pamph. 1968). The explanation may
probably be found in the fact that unlike the BCL, the GCL applies to
corporations not for profit, and thus the GCL provisions are drawn broadly
enough to accommodate by-law provisions which vest the power to appoint and remove officers in an agency other than the board of directors.
Even under BCL § 406, PA. STAT. ANN. tit. 15, § 1406 (Supp. 1969), the bylaws may vest the power to elect and remove officers in an agency other
than the board.
414. BCL § 402(6), PA. STAT. ANN. tit. 15, § 1402(6) (Supp. 1969);
GCL § 141(c), DEL. CODE ANN.tit. 8, § 141(c) (Supp. Pamph. 1968), prior
to amendment by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
415. See, e.g., Wingate v. Bercut, 146 F.2d 725 (9th Cir. 1944); Kaufman
v. Shoenberg, 33 Del. Ch. 211, 91 A.2d 786 (1952); Fensterer v. Pressure
Lighting Co., 85 Misc. 621, 149 N.Y.S. 49 (1914).

in this area, the GCL now expressly provides that the powers of a
committee of the board may extend to any matter except an
amendment of the articles, or by-laws, a merger, consolidation,
416
sale of substantially all assets or a dissolution.
4. Responsibility of Directors and Officers to the Corporation
The BCL expressly provides that officers and directors shall be
deemed to stand in a fiduciary relation to the corporation, and
shall discharge the duties of their respective positions in good
faith and with that diligence, care and skill which ordinarily prudent men would exercise in similar circumstances. 417 The GCL
has no comparable provision but the Delaware common law stand418
ard is the same.
Under the BCL directors who fail to dissent on the minutes
from an unlawful dividend or other distribution are subject to an
absolute joint and several liability to the corporation for the amount
of the unlawful distribution; the directors have a right to contribution from each other and a limited right to recover the distribution from shareholders who received it knowing of its unlawful
character. However, a director is not so liable if he relied and
acted in good faith upon financial statements of the corporation
represented to him to be correct by the president or chief financial
officer of the corporation or stated in a written report by the inde4 19
pendent auditors of the corporation.
The GCL fixes personal liability upon nondissenting directors
only if they can be shown to have been wilful or negligent. The
GCL provides more broadly in two largely duplicative provisions
that a director shall, in the performance of his duties, be fully protected in relying in good faith upon the books of account or reports
made to the corporation by any of its officers, or by its independent auditors, or by an appraiser selected with reasonable care,
or in relying in good faith upon any other record of the corpora420

tion.

5.

Interested Officers and Directors

The GCL provides that a contract or transaction between the
corporation and an affiliated interest is not void or voidable solely
by reason of the affiliation if independent members of the board
or a committee of the board approve the transaction knowingly
and in good faith. The reference to approval by a committee of the
416. GCL § 141(c), Dmi. CODE ANN. tit. 8, § 141(c) (Supp. Pamph.
1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
417. BCL § 408, PA. STAT. ANN. tit. 15, § 1408 (Supp. 1969).

418. See, e.g., Graham v. Allis-Chalmers Mfg. Co., 41 Del. Ch. 78, 188
A.2d 125 (Sup. Ct. 1963) (stating rule in almost identical language).
419. BCL § 707, PA. STAT. ANN. tit. 15, § 1707 (1967).
420. GCL §§ 141(e), 172, 174, DEL. CODE ANN. tit. 8, §§ 141 (e), 172, 174
(Supp. Pamph. 1968).
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board does not appear in the otherwise identical provision of the
BCL.42 '

There is, therefore, some question whether this power

can be conferred upon a committee under the BCL's general provisions relating to the delegation of the board's powers to a com422

mittee.

The GCL makes clear that affiliation includes a "relationship"
as well as an interest, and the approval of a transaction by the
board is effective when taken by the affirmative votes of a majority of the disinterested directors, even though the disinterested
directors are less than a quorum. The BCL contains no provision
similar to the former, and provides that approval of the board is
effective when taken by a vote sufficient for such purpose without
423
counting the vote of the interested director.
6. Indemnification
The BCL declares consistent with the public policy of Pennsylvania insurance which covers liabilities of directors, officers,
agents and employees of the corporation against which the corporation lacks power to effect indemnification. The GCL contains no
express provision on this point, but the common law rule in Delaware is undoubtedly the same. Under the BCL an appropriate
by-law provision is necessary as a practical matter in order to
authorize the advance of expenses by the corporation when a majority of the board are parties defendant; the GCL does not require
42 4
an enabling by-law in such a situation.
E.

Meetings and Shareholders'Rights and Liabilities
1. Meetings Generally

The BCL treats notice by telegram as equivalent to notice by
mail upon deposit in the telegraph office; the GCL mentions neither
notice in person, which is covered in the BCL, nor notice by telegraph, but clearly contemplates service of written notice other
than by mail.425 The BCL requires that a waiver of notice of a
421. BCL §§ 402(6), 409.1, PA. STAT. ANN. tit. 15, §§ 1402(6), 1409.1
(Supp. 1969); GCL §§ 141(c), 144, DEL. CODE ANN. tit. 8, §§ 141(c), 144

(Supp. Pamph. 1968), as amended by Act of June 23, 1969, ch. 148, Del.
Laws of 1969.
422. See note 122 supra.
423. BCL § 409.1, PA. STAT. ANN. tit. 15, § 1409.1 (Supp. 1969); GCL
§ 144, DEL. CODE ANN. tit. 8, § 144 (Supp. Pamph. 1968), as amended by
Act of June 23, 1969, ch. 148, Del. Laws of 1969.
424. BCL § 410, PA. STAT. ANN. tit. 15, § 1410 (Supp. 1969); GCL § 145,
DEL. CODE ANN. tit. 8, § 145 (Supp. Pamph. 1968).
425. BCL § 8A, PA. STAT. ANN. tit. 15, § 1008A (1967); GCL § 222,
DEL. CODE ANN. tit. 8, § 222 (Supp. Pamph. 1968).

meeting of shareholders state the business to be transacted; the
GCL provides that a waiver of notice of a meeting of either directors or shareholders need not state the business to be trans426

acted.

The BCL expressly provides that whenever the language of a
proposed resolution is included in a written notice of a meeting of
shareholders, the resolution may be adopted with such clarifying
or other amendments as do not enlarge its original purpose without
further notice to shareholders not present; the GCL contains no
427
similar provision, but the common law rule is probably the same.
The BCL permits one or more directors or shareholders to participate in a corporate meeting by means of conference telephone or
similar communications equipment by means of which all persons
particpating in the meeting can hear each other, provided that the
procedure is authorized in the by-laws. 4 8 The GCL permits such
a procedure with respect to directors meetings unless otherwise restricted in the articles or by-laws and states expressly that the participation in a meeting pursuant to such procedure constitutes pres429
ence in person at such meeting.
The GCL provides that whenever notice is to be given to any
person with whom communications is unlawful, it is unnecessary
to give notice to such persons; the BCL contains no similar pro430
vision.
The BCL requires a minimum ten-day notice period for shareholder meetings to take action on asset sales, amendments of articles,
mergers or consolidations, and a five-day minimum notice in all
other cases. 43 1 The GCL requires a minimum of 20-day notice
period for shareholder meetings to take action on asset sales, mergers or consolidations, and a ten-day minimum notice in all other
cases.

4 82

The GCL states expressly that "any . . .proper business may

be transacted at the annual meeting" of shareholders, regardless
of the absence of due notice that the particular matter would be
4 4
raised for consideration; 43 3 the BCL may require such notice.
426.

BCL § 8B,

tit. 15, § 1008B (1967); GCL § 229,
§ 229 (Supp. Pamph. 1968), as amended by Act of

PA. STAT. ANN.

DEL. CODE ANN. tit. 8,

June 23, 1969, ch. 148, Del. Laws of 1969.
427. BCL § 8D, PA. STAT. ANN. tit. 15, § 1008D (1967).
428. BCL § 8E, PA. STAT. ANN. tit. 15, § 1008E (1967).
429. GCL § 141 (i), DEL. CODE ANN. tit. 8, § 141 (i) (Supp. Pamph.
1968), as added by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
430. GCL § 230, DEL. CODE ANN. tit. 8, § 230 (Supp. Pamph. 1968).
431. BCL 9 311B, 502, 803, 902B, PA. STAT. ANN. tit. 15, §§ 1311B,
1502, 1803 (1967), 1902B (Supp. 1969).
432. GCL §§ 222, 242(c) (1), 251(c), 271(a), DEL. CODE ANN. tit. 8,
§§ 242(c) (1), 251(c), 271(a) (Supp. Pamph. 1968), as amended by Act of
June 23, 1969, ch. 148, Del. Laws of 1969.
433. See Gottlieb v. McKee, 34 Del. Ch. 537, 107 A.2d 240 (1954);
Gow v. Consolidated Coppermines, 19 Del. Ch. 172, 165 A. 136 (1933). A
provision limiting the business to that "notice of which was given in
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Under the GCL a new notice must be given if a meeting of
shareholders is adjourned for more than 30 days; the BCL requires
no additional notice regardless of the length of adjournment. 8 5
The GCL states that an affidavit of the secretary or an assistant
secretary or the transfer agent of the corporation that notice has
been given shall, in the absence of fraud, be prima facie evidence of
the facts stated therein. 48 6 The BCL contains no comparable provision.
If the annual meeting for the election of directors of a GCL
corporation is not held on the designated day, or within 30 days
thereafter, or if 13 months have passed since the last annual
meeting and no date for the current annual meeting has been
designated, the court on the application of any shareholder may
summarily order a meeting to be held. 43 7 Under the BCL if an
annual meeting of shareholders is not held during any calendar
year any shareholder may call such a meeting at any time there4 38

after.

Special meetings of the shareholders of a BCL corporation
may be called by the president, the board of directors, or by
shareholders entitled to cast one-fifth of the vote to be cast at
the meeting; special meetings of shareholders of a GCL corporation
43 9
may be called by the board of directors.

the notice of the meeting" was stricken from GCL § 211(b) by ch. 186,
§ 12, Del. Laws of 1967. See also GCL § 222(a), DEL. CODE ANN. tit. 8,
§ 222 (a) (Supp. Pamph. 1968).
434. The BCL contains no provision comparable to GCL § 211(b), DEL.
CODE ANN. tit. 8, § 211(b) (Supp. Pamph. 1968), and § 222(a), DEL.
CODE ANN. tit. 8, § 222(a) (Supp. Pamph. 1968). BCL § 502, PA. STAT.

ANN. tit. 15, § 1502 (1967), appears to contemplate that "notice of the
business to be transacted" shall be given generally. However, BCL § 8A,
PA. STAT. ANN. tit. 15, § 1O08A (1967), requires the specification of the
business to be transacted only in a waiver of notice of a special meeting
of shareholders.
435. BCL §§ 501D, 502, PA. STAT. ANN. tit. 15, §§ 1501D, 1502 (1967);
GCL § 222(c), DEL. CODE ANN. tit. 8, § 222(c) (Supp. Pamph. 1968).
436. GCL § 222(b), DEL. CODE ANN. tit. 8, § 222(b) (Supp. Pamph.
1968).
437.

GCL § 211(c), DEL. CODE ANN. tit. 8, § 211(c)

1968).
438.

BCL § 501B, PA. STAT. ANN. tit. 15, § 1501B (1967).

(Supp. Pamph.

439. BCL § 501C, PA. STAT. ANN. tit. 15, § 15OC (1967); GCL § 211
(d), DEL. CODE ANN. tit. 8, § 211(d) (Supp. Pamph. 1968). In both cases
the by-laws, of course, may vest the power to call special meetings in additional persons.

2. Quorum of and Action by Shareholders
The GCL permits the shareholders to delegate to the board of
directors the power to fix, through by-laws, general quorum and
voting requirements applicable to action by the shareholders; the
BCL provides that such requirements may be fixed only by action of
the shareholders. 440 Under the GCL those who attended a delayed
annual meeting of shareholders convened by order of court,
though less than a quorum as fixed in the articles or bylaws, 44 1 are a quorum for all purposes at such meeting.442 Under
the BCL those shareholders who attend a second adjourned meeting called for the election of directors, although less than a quorum,443 nevertheless constitute a quorum for the purpose of elec-

ting directors. 444 The BCL provides that the shareholders present
at a duly organized meeting can continue to do business to adjournment, notwithstanding the withdrawal of enough shareholders 445
to
leave less than a quorum; the GCL contains no such provision.
A proxy given by a shareholder of a BCL corporation expires
at the end of 11 months if no period is provided; under the GCL a

proxy expires at the end of three years, unless a longer period is
provided in the proxy. 446 The BCL provides that a proxy, unless
coupled with an interest, shall not be valid after three years from
its date of execution; that a revocation of a proxy is not effective
until notice of the revocation has been given to the secretary of
the corporation; that a proxy shall not be revoked by the death
or incapacity of the maker unless before the vote is counted or
the authority is exercised written notice of such death or incapacity is given to the secretary of the corporation; and that a
shareholder shall not sell his vote or execute a proxy for any sum
of money or anything of value. 4 47 The GCL contains no such provisions.
440. BCL § 503A,
216, DEL.

CODE ANN.

PA. STAT. ANN. tit. 15, § 1503A (1967); GCL §§ 109,
tit. 8, §§ 109, 216 (Supp. Pamph. 1968).

441. No statutory minimum quorum is fixed by the GCL.
442. GCL § 211(c), DEL. CODE ANN. tit. 8, § 211(c) (Supp. Pamph.
1968).
443. BCL § 503A(3), PA. STAT. ANN. tit. 15, § 1503A(3) (1967), reads
"although less than a quorum as fixed in this section or in the articles..
"
The Act of January 18, 1966, No. 519, [1965] Pa. Laws 1305, which amended
the section to permit the quorum requirement to be fixed in a by-law

adopted by the shareholders inadvertently failed to add "or by-laws" to the
italicized phrase. The effect of this defect may be eliminated by adopting

by action of the shareholders a by-law reading:
In case of any meeting called for the election of directors, those
shareholders who attend the second of such adjourned meetings,
although less than a quorum, shall nevertheless constitute a quorum

for the purpose of electing directors.
444. BCL § 503A(3), PA. STAT. ANN. tit. 15, § 1503A(3) (1967).
445. BCL § 503A(2), PA. STAT. ANN. tit. 15, § 1503A(2) (1967).
446. BCL § 504A, PA. STAT. ANN. tit. 15, § 1504A (Supp. 1969); GCL
§ 212(b), DEL. CoDE ANN. tit. 8, § 212(b) (Supp. Pamph. 1968).
447. BCL § 504, PA. STAT. ANN. tit. 15, § 1504 (1967).
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Upon the demand of a shareholder of a BCL corporation made
before voting begins, elections for directors must be by ballot;
election for directors of a GCL corporation need
not be by ballot
44
if, as is usually the case, the articles so provide.
3.

Voting Rights of CertainTypes of Shareholders

The BCL provides that upon the transfer of pledged shares
into the name of the pledgee or nominee on the books of the corporation such pledgee or nominee shall have the right, presumably
exclusive, to vote the shares. 449 The GCL provides that the pledgor
is entitled to vote pledged stock unless the transfer of record expressly vests exclusive voting power in the pledgee. 50 The BCL
expressly provides that shares owned by a corporation may be
voted by any of its officers, unless some other person is designated
by resolution of its board or provision of its articles or by-laws and
a certified copy of such resolution or provision is filed with the
secretary of the issuing corporation. 45 ' The GCL contains no provision on the subject.
The BCL provides that "treasury shares," i.e., not including
shares held in a fiduciary capacity, of a BCL corporation shall not
be voted, directly or indirectly, at any meeting of shareholders, and
shall not be counted as outstanding for quorum purposes. 452 The
GCL does not employ the "directly or indirectly" concept but, instead, disenfranchises shares owned by either the corporation or
45s
any of its controlled first-tier subsidiaries.
4. Record Date and Closing of Transfer Books
The BCL provides that in general the board may not fix a
record date more than 50 days in advance of a meeting of other
corporate action; but permits the corporation to modify the 50day limit in a by-law adopted by either the board"4 4 or the shareholders; the GCL limits the record date period to 60 days in all
455

cases.

448. BCL § 505A, PA. STAT. ANN. tit. 15, § 1505A (Supp. 1969); GCL
§ 211(e), DE.. CODE ANN. tit. 8, § 211(e) (Supp. Pamph. 1968).
449. BCL § 506, PA. STAT. ANN. tit. 15, § 1506 (1967).
450. GCL § 217(a), DEL. CoDE ANN. tit. 8, § 217(a) (Supp. Pamph.
1968).
451. BCL § 508, PA. STAT. ANN. tit. 15, § 1508 (1967).
452. BCL §§ 2(24), 508, PA. STAT. ANN. tit. 15, §§ 1002(24) (Supp.
1969), 1508 (1967).
453. GCL § 160, DEL. CODE ANN. tit. 8, § 160 (Supp. Pamph. 1968).
454. Assuming, as usually is the case, that the board possesses the
full statutory power to amend the by-laws.
455. BCL § 509, PA. STAT. ANN. tit. 15, § 1509 (1967); GCL § 213(a),
DEL. CODE ANN. tit. 8, § 213 (a) (Supp. Pamph. 1968). The GCL eliminates

5.

Voting Lists

The BCL requires a shareholders' list to be prepared and available at the registered office of the corporation at least five days
before a meeting of shareholders, unless the corporation has 5,000
shareholders or more in which case the corporation may make
the information available by any other means. 456 No penalty is pro4 57
vided for the violation of the shareholders' list requirements.
The share ledger is declared to be prima facie evidence of the
identity of the shareholders of the corporation. 45 8 The GCL requires the directors of a GCL corporation to cause a shareholders'
list to be prepared and available for ten days in advance of a meeting of shareholders either at the place of the meeting or at a place
459
where the meeting is to
specified in the notice within the "city"

be held. In the event of the willful neglect or refusal of directors
to produce such a list at any meeting for the election of directors,
the directors are declared ineligible for election to any office at
evisuch meeting. The share ledger is declared to be "the only
46 0
dence" of the identity of the shareholders of the corporation.
6.

Voting Trusts

The BCL permits two or more shareholders to transfer shares
to any person or corporation under a written voting trust agreement of not more than ten years' duration, and to extend such
agreement, as originally made or as theretofore extended, by
agreement made within one year of the expiration date of the
agreement then in force. 46 1 The GCL permits one or more shareholders to enter into such an agreement, which may have a term
which is or may be longer than ten years, but only the period of ten
years from creation or last extension is validated; limits transferee corporations to those who are authorized to act as trustees;
requires that the agreement be filed with the corporation at its
registered office and be kept open for inspection by any shareholder of the corporation or any beneficiary of the trust; and perthe obsolete reference (contained in BCL § 509) to closing transfer books
in connection with or in lieu of fixing a record date. GCL § 213(b)
provides that if no record date is fixed the record date is, in general, the
day before notice of a meeting is given or the day on which a dividend or
distribution, etc., is voted by the board. BCL § 509 provides that if no
record date is fixed transferees of shares transferred within ten days next
preceding the date of a meeting of shareholders have no right to notice
of or to vote at such meeting.
456. BCL § 510, PA. STAT. ANN. tit. 15, § 1510 (1967).
457. Id.
458. Id.
459. Quaere whether "political subdivision" was intended? GCL §
211(a), DET_. CODE ANN. tit. 8, § 211(a) (Supp. Pamph. 1968), permits a
shareholders' meeting to be held at any place within or without the

State of Delaware.
460. GCL § 219, DEL. CODE ANN. tit. 8, § 219 (Supp. Pamph. 1968).
461. BCL § 511, PA. STAT. ANN.tit. 15, § 1511 (1967).
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mits the extension of the agreement by agreement made within
62
two years of the expiration date of the agreement then in force.
The BCL expressly provides that voting trust certificates may be
issued by the trustees and shall be transferable in the same
manner and with the same effect
as certificates for shares; the
46 3
GCL contains no such provision.
The GCL provides that a written agreement between two or
more shareholders, not in the form of a voting trust, relating to the
voting of shares, is valid for not more than ten years from its
execution or last extension. 4 4 The BCL contains no such provision.
7.

Conduct of Elections

The BCL contains detailed statutory provisions on the appointment, powers and duties of judges of election and declares that
their certificate shall be prima facie evidence of the facts stated
therein; 4 5 the GCL conducts no similar provisions. A contested
election for directors of a BCL corporation is determined by quo
warranto proceedings; 46 6 the GCL provides a statutory review pro67
ceeding.
8.

Consent of Shareholdersin Lieu of Meeting

The GCL permits action by shareholders in writing in lieu of a
meeting by less than unanimous consent, provided that the action is
taken by holders of outstanding shares having not less than the
minimum number of votes which would be necessary to authorize
or take the action at a meeting at which all shares entitled to
vote thereon were present and voted and that "prompt" notice of
such action is given to all nonconsenting shareholders.46 s The
BCL permits such action only when authorized by the articles
and adds the additional requirement that shareholders' action in
462.

GCL § 218, DEL. CODE ANN. tit. 8, § 218 (Supp. Pamph. 1968),

as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
463. BCL § 511, PA. STAT. ANN. tit. 15, § 1511 (1967).
464. GCL § 218(c), DEL. CODE ANN. tit. 8, § 218(c) (Supp. Pamph.
1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
465. BCL § 512, PA. STAT. ANN. tit. 15, § 1512 (1967).
466. BCL § 6D, PA. STAT. ANN. tit. 15, § 1006D (Supp. 1969).
See
also, e.g., Jenkins v. Baxter, 160 Pa. 199, 28 A. 682 (1894) (quo warranto);
Rockwood Water Co. v. Wolf, 33 D. & C. 115 (C.P. Som. Pa. 1939) (new
election under master's supervision).
467. GCL §§ 225, 227, DEL. CODE ANN. tit. 8, §§ 225, 227 (Supp. Pamph.
1968).
468. GCL § 228, DEL. CODE ANN. tit. 8, § 228 (Supp. Pamph. 1968), as
amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.

writing must in any event be executed by shareholders entitled to
cast at least two-thirds of the votes which all shareholders are
entitled to cast on the matter; requires notice of the action to be
given to all shareholders; defines "prompt" notice as notice within
ten days; defers the effectiveness of the corporate action until
such notice has been given; and renders the partial written consent
provision inapplicable to transactions in connection with which a
dissenting shareholder has the right to judicial valuation and payment for his shares.

9.

469

Security for Costs; Sequestration

Under the BCL, unless the requirement is waived by the court,
the plaintiff in a shareholders' derivative suit must give security to
the corporation for its reasonable expenses. 470 The reasonable expenses include indemnification expenses which the corporation is
required to pay by BCL section 410C, if such plaintiff is not the
holder of five per cent or more of the shares of any class or of shares
having a fair market value of in excess of $50,000.471

Under the rules of the Delaware Court of Chancery, where derivative suits are litigated, all plaintiffs must deposit cash with the
court sufficient to cover all court costs as they arise. With some
exceptions not ordinarily relevant to stockholder litigation, an
additional deposit of $200 is required to all actions commenced by
sequestration. 472 The rules of the Court of Chancery also provide
that, in every case where the plaintiff is a non-resident, an order
for security for costs may be entered upon motion by the de47 3
fendant.
Under the GCL any officer or director who holds shares or
options with respect to shares may be joined in a Delaware action
relating to the corporation by the device of attaching or sequestering his shares or options, regardless of the location of the certificates evidencing such shares or options.4 74 Pennsylvania applies the rule of the Uniform Commercial Code, which requires
physical seizure of the certificates as a prerequisite to attach475

ment.

469. BCL § 513B, PA. STAT. ANN. tit. 15, § 1513B (Supp. 1969). Under
the BCL a meeting of shareholders is an integral part of the mechanism
for the enforcement of shareholders' appraisal rights. See BCL § 515, PA.
STAT. ANN. tit. 15, § 1515 (1967).
470. BCL § 516B, PA. STAT. ANN. tit. 15, § 1516B (Supp. 1969).
471. Id.
472. DEL. RULES OF COURT OF CHANCERY 3(b).
473. DEL. RULES OF COURT OF CHANCERY 3(C).
474. GCL §§ 169, 201, 324, DEL. CODE ANN. tit. 8, §§ 169, 201, 324 (Supp.
Pamph. 1968).
475. BCL § 613A, PA. STAT. ANN. tit. 15, § 1613A (1967); UNIFORm
COMMERCIAL CODE § 8-317(1), PA. STAT. ANN. tit. 12A, § 8-317(1)
(Supp.
1969).
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F. Shares and Share Structure
1. Considerationfor and Validity of Shares
The BCL provides that no note or obligation given by a shareholder, whether secured by pledge or otherwise, shall be considered payment in whole or in part for shares of a corporation,
and that the fact that shares are issured in violation of or without
full compliance with the act shall not make the shares so issued
invalid; 4 6 the GCL contains no such provisions.
2.

Share Certificates and FractionalShares

The BCL requires that the par value of shares, or a statement
that they are without par value, appear on share certificates; 4 7 the
GCL contains no such provision. The GCL permits the continued
use of the facsimile signature of a transfer agent or registrar after
it has ceased to be such;4 78 the BCL contains no such provision.
Under the BCL a share certificate may not be issued until the
shares represented thereby are fully paid; the GCL provides to
the contrary and provides that dividends on partly paid shares may
only be paid pro rata based on the percentage of consideration
9

paid.

47

The BCL permits the payment of cash in lieu of fractional
shares in connection with a plan of merger or consolidation, 480 but
contains no general provision for the payment of cash in lieu of
fractional shares; the GCL contains such a general provision."'
3.

Preemptive Rights
The BCL provides that the common law preemptive rights of
shareholders of a corporation, a majority of the voting shares of
which are listed on a national securities exchange, are abolished,
and permits other common law preemptive rights to be eliminated
by amendment of the articles. 48 2 The GCL requires an amendment
483
of articles to eliminate any type of common law preemptive right.
476. BCL §§ 604, 610, PA. STAT. ANN. tit. 15, §§ 1604, 1610 (1967).
477. BCL § 607A(4), PA. STAT. ANN. tit. 15, § 1607A(4) (1967).
478. GCL § 158, DEL. CODE ANN. tit. 8, § 158 (Supp. Parnph. 1968).
479. BCL § 607D, PA. STAT. ANN. tit. 15, § 1607D (1967); GCL § 156,
DEL. CODE ANN. tit. 8, § 156 (Supp. Pamph. 1968).
480. BCL § 902A(5), PA. STAT. ANN. tit. 15, § 1902A(5) (Supp. 1969);
cf. GCL § 251(b) (5), DEL. CODE ANN. tit. 8, § 251(b) (5) (Supp. Pamph.
1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
481. GCL § 155, DEL. CODE ANN. tit. 8, § 155 (Supp. Pamph. 1968),
as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
482. BCL §§ 2(25), 611, PA. STAT. ANN. tit. 15, §§ 1002(25), 1611
(Supp. 1969).
483. GCL § 102(b) (3), DEL. CODE ANN. tit. 8, § 102(b) (3) (Supp.
Pamph. 1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of
1969.

4.

Rights and Options with Respect to Shares

The GCL contains a general provision authorizing the creation
of rights or options with respect to the securities of the corporation and requires that the terms of the right or option be stated in
either the articles or a resolution of the board and that such terms
shall be stated or incorporated by reference in the instrument
evidencing such rights or options. 8 4 The BCL recognizes the power
of the corporation to issue such rights and options generally and
specifically deals with employee share options, but contains no for4s 5
mal requirements comparable to the GCL.

5. Eliminationof Unexchange Securities
The BCL provides that a plan of merger or consolidation, or an
amendment of articles or reclassification of shares may provide
that after a fixed period, not less than two years, the corporation
may sell unexchanged shares and hold the net proceeds for the
holders of the unsurrendered outstanding securities; 48 6 the GCL
contains no such provision.
G.

Financialand Accounting Matters
1. Capital Structure Generally

The BCL contains detailed provisions on the capital structure
of the corporation. The act defines "stated capital" as the sum of:
(1) the par value of all shares issued having par value, (2) the
consideration received by the corporation for all shares issued without par value, except such part of the consideration as may have
been allocated otherwise than to stated capital 4 T and (3) such
amounts as may have been transferred to the stated capital
account of the corporation by action of the board of directors,488
minus such formal reductions 48 9 as are effected pursuant to the
act.

49 0

484 GCL § 157, DFL. CODE ANN. tit. 8, § 157 (Supp. Pamph. 1968).
485. See, e.g., BCL §§ 302(17), 601, 611, 612, PA. STAT. ANN. tit. 15,
§§ 1302(17), 1601, 1611 (Supp. 1969), 1612 (1967).
486. BCL § 615, PA. STAT. ANN. tit. 15, § 1615 (1967).
487. However, the allocation must be made before or at the time of
the issue of the no-par shares and no allocation is permissible with respect
to no-par shares having an involuntary liquidation preference. BCL
§ 614, PA. STAT. ANN. tit. 15, § 1614 (1967).
488. The amounts of earned surplus or capital surplus may be transferred either to stated capital generally or to stated capital in respect of
any designated class or series of shares. BCL § 614, PA. STAT. ANN. tit. 15,
§ 1614 (1967).
489. E.g., by changing the par value of shares under BCL § 801(4),
PA..STAT. ANN. tit. 15, § 1801(4) (Supp. 1969), by merger under BCL
§§ 901 et seq., PA. STAT. ANN. tit. 15, §§'1901 et seq. (Supp. 1969), or by
reduction of stated capital under BCL § 706, PA. STAT. ANN. tit. 15, § 1706
(1967).
490. BCL § 2(20), PA. STAT. ANN. tit. 15, § 1002(20) (Supp. 1969).
491. BCL § 2(2), PA. STAT. ANN. tit. 15, § 1002(2) (Supp. 1969).

PennsylvaniaBusiness CorporationLaws
DICKINSON LAW REVIEW

"Net assets" is the amount by which total "assets"4 91 of a corporation exceed the total non-shareholder 92 liabilities of the corporation. 493 "Surplus" is the amount by which net assets exceeds
stated capital. 494 "Capital surplus" is (1) capital contributed for
or assigned to shares in excess of stated capital applicable thereto,
whether as a result of original issue of shares at amounts in excess
of par or stated value, reductions in par or stated value after
issuance, transactions by the corporation in its own shares, or
otherwise; (2) capital received other than for shares whether from
shareholders or others; (3) amounts of surplus arising from
revaluation of or unrealized appreciation in assets; 49 5 and (4)
amounts transferred to capital surplus from earned surplus by the
board of directors, 4 96 minus such formal reductions as are effected
pursuant to the act. 497 "Earned surplus" is the amount by which
total surplus exceeds capital surplus.

498

The GCL makes no statutory distinction between earned and
capital surplus, but rather structures its requirements from the
point of view of the "capital" of the corporation. The provisions
for creation and increase of the stated capital of a GCL corporation are similar to those of the BCL except that the GCL permits
the directors to delay, for as much as 60 days after the issue of shares
for property, the allocation of the received consideration between
stated capital and surplus. 49 The provisions for the reduction in
stated capital are also similar to those of the BCL, except that
under the GCL newspaper publication of the fact of reduction is
required.500 In default of newspaper publication, the directors be492. Le., liabilities excluding stated capital and surplus.
493. BCL § 2(11), PA. STAT. ANN. tit. 15, § 1002(11) (Supp. 1969).
494. BCL § 2(23), PA. STAT. ANN. tit. 15, § 1002(23) (Supp. 1969).
495. BCL § 2(3), PA. STAT. ANN. tit. 15, § 1002(3) (Supp. 1969). BCL
§ 704B, PA. STAT. ANN. tit. 15, § 1704B (1967), authorizes the transfer from
capital surplus to earned surplus of any amount of revaluation actually
realized and authorizes the reduction in capital surplus upon any downward adjustment in the book value of revalued assets.
496. BCL § 704A, PA. STAT. ANN. tit. 15, § 1704A (1967).
497. BCL § 704C, PA. STAT. ANN. tit. 15, § 1704C (1967), permits the
shareholders to authorize the board of directors to transfer unrestricted
capital surplus to the earned surplus account to reduce or eliminate a
deficit in earned surplus. See also note 488 supra.
498. BCL § 2(7), PA. STAT. ANN. tit. 15, § 1002(7) (Supp. 1969).
BCL § 704F, PA. STAT. ANN. tit. 15, § 1704F (1967) provides that upon the
occurrence of certain transactions between the corporation and another
corporation the earned surplus accounts are to be pooled.
499. GCL § 154, DEL. CODE ANN. tit. 8, § 154 (Supp. Pamph. 1968);
cf. BCL § 614, PA. STAT. ANN. tit. 15, § 1614 (1967).
500. GCL § 244, DEL. CODE ANN. tit. 8, § 244 (Supp. Pamph. 1968);
cf. BCL §§ 701C(2), 701E, 706, 708, 801A (4), PA. STAT. ANN. tit. 15, §§ 1701
C(2), 1701E, 1706, 1708 (1967), 1801A'(4) (Supp. 1969).

come jointly and severally liable to any creditors of the corporation who suffer loss thereby, and shareholders become personally
liable up to the amount received. 0 1
2.

Acquisition of Own Shares

Under the BCL no redemption or purchase of shares may be
made if the corporation is insolvent or would be rendered insolvent,10 2 if the transaction is prohibited by the articles,50 or if the
transaction would reduce the remaining net assets of the corporation below the aggregate preferential amount payable in the event
of voluntary liquidation of the corporation to holders of shares
50 4
prior to or on a parity with those to be redeemed or purchased.
Essentially no other balance sheet limits are placed by the BCL
on the redemption of redeemable shares, although the effect of the
redemption may be to restrict earned surplus and hence the ability
to pay dividends. 50° Under the GCL a corporation may, without
shareholder approval, purchase shares of any class except when its
capital is impaired or such purchase would cause an impairment
of capital. Likewise, the corporation may acquire preferred or
special shares by purchase or redemption (as to any shares subject
to redemption under its articles) out of capital to the extent of
capital credited to the capital account upon issuance of the shares
plus any amounts of capital voluntarily transferred to that account from surplus with respect to shares other than preferred or
special shares, so long as such expenditures of capital do not leave
the corporation without assets sufficient to pay the debts of the corporation.506 The GCL authorizes a corporation to acquire shares of
any class of stock, by purchase or exchange for other stock out of
capital pursuant to a plan of reduction of capital approved by the
shareholders, so long as sufficient assets remain thereafter to pay
debts.

50 7

Under the BCL shares not subject to redemption may, with
certain minor exceptions,50 8 be purchased only out of surplus and
501. GCL § 244, DEL. CoDE ANN. tit. 8, § 244 (Supp. Pamph. 1968).
502. BCL § 701B(4), PA. STAT. ANN. tit. 15, § 1701B(4) (1967).
503. BCL § 701B(3), PA. STAT. ANN. tit. 15, § 1701B(3) (1967).
504. BCL § 701B(5), PA. STAT. ANN. tit. 15, § 1701B(5) (1967).
505. BCL §§ 701B(2), 701E, PA. STAT. ANN. tit. 15, § 1701B(2), 1701E
(1967).
506. GCL §§ 160, 243(b), 243(c), DEL. CODE ANN. tit. 8, §§ 160, 243
(b), 243 (c) (Supp. Pamph. 1968).
507. GCL § 244(a), DEL. CODE ANN. tit. 8, § 244(a) (Supp. Pamph.
1968). Quaere whether GCL § 244(a) (1), DEL. CODE ANN. tit. 8, § 244
(a) (1) (Supp. Pamph. 1968), authorizes redemption of shares not made
subject to redemption by the terms of the articles? See Kennedy v. Carolina Pub. Serv. Co., 262 F. 803 (D.C. Ga. 1920).
508. For the purpose of eliminating fractional shares, collecting or
compromising indebtedness to the corporation, or paying dissenting shareholders the appraised value of their shares. BCL § 701B (1) (ii), PA.
STAT. ANN. tit. 15, § 1701B(1) (ii) (1987).
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capital surplus may be so used only with shareholder consent. 509
The GCL provisions are similar except that the unrestricted right
to redeem extends to all preferred or special shares, and,
since the GCL does not recognize any subdivision of surplus, no
shareholder action is involved in purchasing shares out of the
510
equivalent of capital surplus.
The BCL provides that when shares have been acquired by
conversion into or exchange for shares of the corporation a statement must be filed amending the articles to effect a corresponding
reduction in the authorized shares of the corporation.5 1" The GCL
provides that the authorized number of shares of the corporation of
the class converted is not required to be reduced by a conversion
or exchange of shares unless the articles prohibit the reissue of
such shares, in which case the certificate filed by the officers of
the corporation operates as an amendment of the articles reducing
512
the authorized number of shares.
3.

Dividends

Under the BCL dividends may not reduce the remaining net
assets of the corporation below the aggregate preferential amount
payable in the event of voluntary liquidation to the holders of shares
having preferential rights thereto, 13 and in general may be paid
only out of unrestricted and unreserved earned surplus. 14 Capital
surplus may be used only to the extent that the corporation and its
United States subsidiaries have a consolidated earned surplus,51 56
51
to pay dividends on shares having cumulative dividend rights,
or under certain conditions in connection with certain partial liquidations.5 17 Dividends may be made out of stated capital and
capital surplus in connection with certain wasting asset corpora-

§

701B(1), PA. STAT. ANN. tit. 15,

§

1701B(1) (1967).

509.

BCL

513.
514.

BCL § 702A(2), PA. STAT. ANN. tit. 15, § 1702A(2)
BCL § 702A(1), PA. STAT. ANN tit. 15, § 1702A(1)

510. GCL §§ 160, 243(c), DEL. CODE ANN. tit. 8, §§ 160, 243(c)
(Supp. Pamph. 1968), as amended by Act of June 23, 1969, ch. 149, Del.
Laws of 1969.
511. BCL § 709A, PA. STAT. ANN. tit. 15, § l709A (1969).
512. GCL § 243(d), DEL. CODE ANN. tit. 8, § 243(d) (Supp. Pamph.
1968).
515. BCL § 702A(4), PA. STAT. ANN. tit. 15, § 1702A(4)

(1967).
(1967).

(1967).

The

dividend must be identified as paid out of capital surplus not in excess

of consolidated earned surplus.
The divi516. BCL § 702B, PA. STAT. ANN. tit. 15, § 1702B (1967).
dend must be identified as a payment of cumulative dividends out of
capital surplus.
517. 'BCL § 703, PA. STAT. ANN. tit. 15, § 1703 (1967).

tion must be identified as a distribution in partial liquidation.

The distribu-

tions.5 18 If a distribution is made in shares, appropriate transfers
to capital are required to be made 19 and disclosed,5 20 and distribuprotions of shares of one class on the shares of another class are
21
hibited in the absence of the consent of the distributed class.
The GCL permits a so-called "nimble" dividend, i.e., a dividend
out of net profits of the current or the preceding fiscal year, or
both, notwithstanding an impairment of capital, 522 and permits
any dividend to be made out of capital surplus as well as earned surplus, since the GCL does not subdivide surplus.523 The GCL
wasting asset provision does not require notice to the shareholders
that depletion is not being taken, 52 4 and the authority to distribthe restrictions of notice
ute shares as a dividend does not contain
25
and consent of the distributed class.0
H.

Amendment of Articles
1. ShareholderInitiative and Requisite Vote

Under the BCL shareholders entitled to cast at least ten per
cent of the votes which all shareholders are entitled to cast on an
amendment have the power to bring any proposed amendment of
requires dithe articles before the shareholders.5 26 The GCL
527
rector approval as a prerequisite to any amendment.
Shareholders of a BCL corporation have a statutory right to
vote on an amendment which (1) limits or denies the existing preemptive rights of any class, (2) authorizes a new class senior or
superior in any respect to the existing class, or (3) increases the
number of authorized shares of any such senior or superior
518. BCL § 702A(3), PA. STAT. ANN. tit, 15, § 1702A(3) (1967).
The failure to take depletion and the amount of the depletion per share
not taken must be disclosed.
519. The par value of par shares or the stated value, if any, of no-par
shares must be transferred to stated capital. BCL §§ 702.lA(l)-(2), PA.
(1967).
STAT. ANN. tit. 15, §§ 1702.lA(l)-(2)
520. The amount per share transferred, or the fact that there was no
such transfer must be disclosed to the shareholders concurrently with
the distribution of the shares. BCL § 702.lA(3), PA. STAT. ANN. tit. 15,
§ 1702.1A(3) (1967).
521. BCL § 702.1A(4), PA. STAT. ANN. tit. 15, § 1702.1A(4) (1967).
522. GCL § 170(a) (2), DEL. CODE ANN. tit. 8, § 170(a) (2) (Supp.
Pamph. 1968).
523. GCL §§ 154, 170(a), 242-244, DEL. CODE ANN. tit. 8, §§ 154, 170(a),
242-244 (Supp. Pamph. 1968) as amended by Acts of June 23, 1969, ch.
148-49, Del. Laws of 1969.
524. GCL § 170(b), DEL. CODE ANN. tit. 8, § 170(b) (Supp. Pamph.
1968); cf. BCL § 702A (3), PA. STAT. ANN. tit. 15, § 1702A(3) (1967).
525. GCL § 173, DEL. CODE ANN. tit. 8, § 173 (Supp. Pamph. 1968).
526. BCL § 802, PA. STAT. ANN. tit. 15, § 1802 (1967).
527. GCL § 242(c) (1), DEL. CODE ANN. tit. 8, § 242(c) (1) (Supp.
Pamph. 1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of
1969.
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class. 528

The BCL also contains a class voting right on "adverse"

amendments. 52 9 Shareholders of a GCL corporation have a right
to a class vote on an amendment which increases or decreases
the authorized number of shares of the class and generally on any
amendment which affects the class "adversely."53 0 The "adversely
affecting" language of the GCL refers only to alterations or
changes in the "power, preferences or special rights" of any one or
more classes of stock as set forth in the certificate of incorporation
and, accordingly, has been construed not to require a class vote in
the situation described in (3), above.5 31 The Delaware rule is
probably the same in the situation described in (2), above. A
preemptive right has been held to be a "special right" as used in
the amendment of articles section of the GCL5 32 and, accordingly, it would appear that a class vote is required if the preemptive right of the class is being limited or denied in the situation
described in (1) above.
2.

Appraisal Rights

Under the BCL a shareholder is entitled to appraisal rights if
an amendment of articles eliminates accumulated unpaid preferred
dividends of a class of shares outstanding on January 1, 1969 or
eliminates cumulative voting for election of directors.53 3 The GCL
does not confer appraisal rights under these circumstances.
3.

Formalities

The BCL requires newspaper publication of notice of the
amendment either before or after it becomes effective. 3 4 The
GCL requires that the amendment be acknowledged, and, after it
is filed with the Secretary of State, recorded in the proper office of

523. BCL §§ 804(4)-(6), PA. STAT. ANN. tit. 15, §§ 1804(4)-(6) (Supp.
1969).
529. BCL § 804(1), PA. STAT. ANN. tit. 15, § 1804(1) (Supp. 1969).
530. GCL § 242(c) (2), DEL. CODE ANN. tit. 8, § 242(c) (2) (Supp.
Pamph. 1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of
1969.
531. Hartford Accident & Indem. Co. v. W.S. Dickey Clay Mfg. Co.,
26 Del. Ch. 16, 21 A.2d 178, aff'd, 26 Del. Ch. 411, 24 A.2d 315 (Sup. Ct. 1942).
Quaere whether the elimination of the express reference in GCL § 242
(c) (2) to certificate of incorporation will change this result?
532. Gottlieb v. Heyden Chemical Corp., 33 Del. Ch. 82, 90 A.2d 660
(Sup. Ct. 1952).
533. BCL § 810, PA. STAT. ANN. tit. 15, § 1810 (Supp. 1969).
534. BCL § 807, PA. STAT. ANN.tit. 15, § 1807 (1967).

the recorder of deeds. 535 However, such recording is not a prerequisite to the amendment becoming effective.
4. Restatement of Articles
The BCL requires shareholder consent to effect any restatement of the articles. 536 The GCL permits a restatement to be
adopted by the board of directors if no amendment to the articles
is effected by the restatement and authorizes the Secretary of
State to certify as "composite" articles only those provisions which
58 7
are then in effect and operative.
I.

Mergers and Asset Transactions

1. Mergers Without Shareholder Approval
The BCL permits essentially any type of security, e.g., a new
class of previously authorized preferred share tailor-made to the
transaction, to be issued by a corporation in connection with a merger effected without shareholder approval and the fifteen per cent8
53
limitation is based on the number of outstanding common shares.
Under the GCL only shares of an outstanding class may be used
and the fifteen per cent limitation is based on the number of outstanding shares of the class to be issued. However, where the
articles authorize series perferred stock, a new series, tailor-made
to the transaction may be utilized as long as the shares to be
issued do not exceed fifteen per cent of the whole preferred class
previously outstanding. 539 Since the common stock portion of corporate capitalization is usually much larger than the preferred
stock portion, the number of shares issuable under the GCL where
consideration other than common stock is being utilized is significantly smaller than the number permitted by the BCL.
2.

Mechanical Details

The operative document under the BCL is a "plan" of merger,
which is frequently, but is not required to be, signed by the constituent corporations. 40 For filing purposes a document styled
"articles of merger" is attached to the front of the plan and serves
as a transmittal document bearing the signatures of the parties
and a brief certification that all formal conditions precedent to a
535. GCL §§ 103(c)-(d), 242(c) (1), DEL. CODE ANN. tit. 8, §§ 103(c)(d), 242(c) (1) (Supp. Pamph. 1968), as amended by Act of June 23, 1969,
ch. 148, Del. Laws of 1969.
536. BCL §§ 801A(6), 802-806, PA. STAT. ANN. tit. 15, §§ 1801A(6),
1804-5 (Supp. 1969), 1802-3, 1806 (1967).
537. GCL §§ 245(b), 246, DEL. CODE ANN. tit. 8, §§ 245(b), 246 (Supp.
Pamph. 1968).
538. BCL § 902.1A(2), as amended by Act of Dec. 2, 1968, No. 361,
[1968] Pa. Laws -.
See text accompanying notes 202-206 supra.
539. GCL § 251(f)(2), DEL. CODE ANN. tit. 8, § 251(f)(2) (Supp.
Pamph. 1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws
of 1969.
540. BCL § 902A, PA. STAT. ANN. tit. 15, § 1902A (Supp. 1969).
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merger have been satisfied. 54 1 Under the GCL the "agreement of
merger" is the equivalent of the BCL plan; the agreement, when
approved by the directors, must be executed, and, after it has been
approved by the shareholders, and that fact has been certified
thereon by the 2secretary, it must be reexecuted and acknowledged
prior to filing.54
In the case of the merger of a subsidiary into a parent, the
GCL requires only the filing of a certified resolution of the board
of directors of the parent stating that the subsidiary shall be merged into the parent and that the parent assumes the liabilities of
the subsidiary. 543 Under the BCL both boards of directors adopt
a plan, the parent executes a consent as sole shareholder of the
subsidiary, 544 and articles of merger and the plan are filed.' 45
3.

Asset Sales and Purchases
Under the BCL a sale of substantially all of the assets of the
corporation is treated as equivalent to a merger with respect to
requisite shareholder approval and the presence or absence of appraisal rights,546 as is a purchase of assets through the issue of
voting shares of the acquiring corporation to be outstanding immediately after the acquisition sufficient to elect a majority of the
547
directors of the corporation.
The GCL requires no shareholder approval for the acquisition
of assets for voting stock or other consideration and accords no
appraisal rights in such circumstances. It treats asset sales in a
manner distinct from mergers, in that no appraisal rights are ac541. BCL § 903, PA. STAT. ANN. tit. 15, § 1903 (Supp. 1969).
542. GCL §§ 251(b), 252(c), DEL. CODE ANN. tit. 8, §§ 251(b), 252(c)
(Supp. Pamph. 1968), as amended by Act of June 23, 1969, ch. 148, Del.
Laws of 1969.
543. GCL § 253, DEL. CODE ANN. tit. 8, § 253 (Supp. Pamph. 1968),
as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
544. BCL § 513, PA. STAT. ANN. tit. 15, § 1513 (Supp. 1969). No approval of the parent's shareholders is required. BCL § 902.1A(1), PA.
STAT. ANN. tit. 15, § 1902.lA(1) (Supp. 1969). If the parent is not the
sole shareholder of the subsidiary, a meeting of the subsidiary's shareholders is required in order to implement the appraisal rights procedures of
the act. BCL §§ 515, 908, PA. STAT. ANN. tit. 15, §§ 1515, 1908 (Supp. 1969).
The GCL requires no shareholder approval from either corporation in an
upstream merger involving a 90%-owned subsidiary and only a vote of
the parent's shareholders in a downstream merger in such a case. GCL
§ 253, DEL. CODE ANN. tit. 8, § 253 (Supp. Pamph. 1968), as amended by
Act of June 23, 1969, ch. 148, Del. Laws of 1969.
545. BCL §§ 902, 902.1B, 903, 905, PA. STAT. ANN. tit. 15, §§ 1902, 1902.1B,
1903, 1905 (Supp. 1969).
546. BCL §§ 311FB, 311D, PA. STAT. ANN. tit. 15, §§ 1311B (1967),
1311D (Supp. 1969).
547. BCL § 311F, PA. STAT. ANN. tit. 15, § 1311F (Supp. 1969).

corded in cases of asset sales.
548
some GCL mergers.

Appraisal rights are accorded in

4. Appraisal Rights of Dissenting Shareholders
The BCL provides that a dissenting shareholder otherwise entitled to judicial valuation of and payment for his shares is, in
general, not entitled to such right with respect to shares of a class
traded in a "statutory market." A statutory market is defined to
be a class either listed on the New York or American stock exchange or held of record by at least 2,500 shareholders and thus
traded in a significant over-the-counter market. 549 The comparable
GCL statutory market is defined as a class listed on any national
securities exchange or held by at least 2,000 shareholders of rec550
ord.
Both statutes define situations where appraisal rights exist notwithstanding a statutory market. Under the GCL such rights exist
if the plan converts shares into anything other than either stock of
the surviving corporation or stock which is traded in a statutory
market.55 1 Under the BCL shares may be converted into the stock
of any corporation, whether or not the corporation is a party to
the plan or its stock is traded in a statutory market. 552 Under
the BCL such rights exist if they are granted by resolution of the
board of directors, or, in the case of shares of any preferred or
special class, if the plan does not require an affirmative vote of
53
the class for its adoption5
IV.

CONCLUSION

The BCL and GCL differ in detail at many points, but the results of the amendments have been to draw the substance of the
two statutes together so that only the following major distinctions remain.
548. GCL § 271, DEL. CODE ANN. tit. 8, § 271 (Supp. Pamph. 1968), as
amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969; cf. GCL § 262,
DEL. CODE ANN. tit. 8, § 262 (Supp. Pamph. 1968), as amended by Act of
June 23, 1969, ch. 148, Del. Laws of 1969.
549. See text accompanying notes 207-214 supra.
550. GCL § 262(k), DEL. CODE ANN. tit. 8, § 262 (k) (Supp. Pamph.
1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
551. GCL § 262(k), DEL. CODE ANN. tit. 8, § 262(k) (Supp. Pamph.
1968), as amended by Act of June 23, 1969, ch. 148, Del. Laws of 1969.
Thus shareholders of the acquired corporation in a Jerrold-type acquisition
have appraisal rights under the GCL unless the shares of the acquiring
corporation constituting the consideration are traded in a statutory market.
552. BCL § 515M(2)-(3), PA. STAT. ANN. tit. 15, § 1515M(2)-(3) (Supp.
1969).
553. The two statutes differ in detail concerning the procedures for the

enforcement of the dissenters' right to appraisal. For example, follow-

ing payment of the appraised value of shares of a dissenting shareholder
such shares become treasury shares under the BCL unless the plan provides otherwise; under the GCL they assume the status of authorized and
unissued shares. BCL § 515J, PA. STAT. ANN. tit. 15, § 1515J (Supp. 1969);
GCL § 262(j), DEL. CODE ANN. tit. 8, § 262(j) (Supp. Pamph. 1968).
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A. Financial Matters
The GCL is clearly more flexible and desirable in the financial
area. Dividends and distributions may be made from capital surplus without restriction; "nimble" dividends may be paid; share
distributions are unrestricted. Offsetting the differences in the
financial area is the fact that for a publicly held corporation the
BCL probably does not require anything which is not otherwise
required by the Securities and Exchange Commission, the New
York Stock Exchange, generally accepted accounting principles,
or good shareholder relations.
B.

Sequestration of Shares

Where directors of a corporation have a substantial investment
in shares of the corporation, it is at least questionable whether
they would regard as desirable the GCL provisions overruling the
Uniform Commercial Code and permitting any plaintiff with any
cause of action arising anywhere in the world to take it to Delaware
and there litigate it against the director through the device of
sequestration. 554 The fact that this provision has not served to
deter incorporation in Delaware is undoubtedly attributable to a
feeling on the part of management that they would prefer to
have any claims litigated in Delaware before a court which has
acquired a reputation of sophistication and reliability in corporate
and other matters and that it is desirable to have a forum in which
all involved directors and officers can be joined and stand or fall
together.
Although both statutes undoubtedly have their partisans, the
recent amendments have produced a rough parity which will probably cause the ultimate choice in any given case to turn on such
noncorporate considerations as taxation, 555 securities regulation
5
and other governmental regulation.

56

7

554. Indeed, it is difficult to understand why the stock exchanges,
banks and brokerage houses have not recognized that because of the sequestration provisions of the GCL there is always a risk that share certificates of a GCL corporation may prove to be valueless in the hands of a
bona fide purchaser for value because of a seizure of the share interest
by the Delaware courts.
555. E.g., a major barrier to the return to Pennsylvania charters of
large corporations whose "natural" home is in Pennsylvania is the relatively huge initial excise tax imposed by the Act of July 25, 1953, PA. STAT.
ANN. tit. 72, §§ 1826.2 et seq. (Supp. 1969).
556. E.g., the intrastate exemption under the Securities Act of 1933, 15
U.S.C. § 77c(a) (11) (1964).
557. E.g., the intrastate and operating company exemptions under the
Public Utility Holding Company Act of 1935, §§ 3(a) (1)-(2), 15 U.S.C.
§§ 79c(a) (1), 79c(a) (2)(1964).
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